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Late Roman Military Law in the Bavarian
Code
Droit militaire romain tardif dans le code de Bavière

Stefan Esders

OUTLINE

I. The Merovingian Duchy of Bavaria
II. The Lex Baiuvariorum: origins, composition, sources
III. Military Law in the Bavarian code’s title on the duke
IV. From Roman Military Law to the Duke’s Statute of the Lex Baiuvariorum

TEXT

Earlier ver sions of this art icle were given at the Sem in ario in ternazionale
“Civ itas, iura, arma. Or ganizza zioni mil it ari, istituzioni gi ur idi che e strut ture
so ciali alle ori gini dell’Europa (secc. III–VIII)” held by the Di par ti mento di Gi ur‐ 
is pru denza der Università degli studi di Cagliari and at the “Legal His tory
Sem inar” of the Uni ver sity of Ox ford at All Souls Col lege. I would like to ex press
my grat it ude to Fabio Botta, Soa zick Kerneis, Luca Los chiavo, Es per anza Osaba
García, Boudewijn Sirks and Ian Wood for help ful com ments and sug ges tions.
Har ald Siems and Karl Ubl kindly gave me ac cess to their yet un pub lished art‐
icles on the Lex Baiuvari orum and the Lex Salica, re spect ively. In par tic u lar I
would like to thank Kelly M. Miller for trans lat ing this text into Eng lish and to
Lukas Bothe for provid ing fur ther as sist ance.

The study of the Leges bar barorum, by which name the early me di eval
codes of ‘folk’ or ‘people’s law’ have been known for some time, is part
of a long his tori ographic tra di tion that was not in fre quently con duc‐ 
ted in the ser vice of mas ter ful, national- historical nar ra tions. Since
the Second World War, the study of these texts has made new head‐ 
way, how ever 1. Five con tem por ary dis cus sions are worthy of men tion
– dis cus sions that touch at the core of the gen eric term Leges bar‐ 
barorum: Firstly (I), the dis cov ery of late Roman Vul gar law and its in‐ 
cor por a tion into the legal co di fic a tions of the early Middle Ages as‐ 
sisted in over com ing the stark di cho tomy between “Roman” and
“Ger manic” law. Since then, a more fluid trans ition from the law of
An tiquity to the law of the early Middle Ages has been ad op ted 2. In
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the mean time, the ex tent of the “vul gar iza tion” of late Roman law, as
well as the pre cise term “vul gar iza tion” or “vul gar ism”, re mains dis‐ 
puted. Yet a last ing and im port ant re cog ni tion is to be found here,
namely that the re spect ive Roman- provincial con text has now be‐ 
come im port ant when con sid er ing pos sible con tinu ity and ad apt a tion
of Roman legal prac tice(s) 3. Fur ther more (II), the de bate waged since
the 1970s on the role of the writ ten word in early me di eval legal life,
with a focus on the Leges bar barorum, has posed the ques tion as to
the func tion al ity and prac tical ap plic a tion of these texts and their re‐ 
la tion ship to oral legal prac tice or cus tom ary law 4: Thus, the reg u lat‐ 
ory in ten tion of in di vidual leges has been un der stood in many dif fer‐ 
ent ways. For this reason, the sym bolic sig ni fic ance of the leges, be‐ 
side the ques tion of ap plic a tion or non- application in court, has been
em phas ized 5. Ad di tion ally, the tech niques guid ing the leges’ com pos i‐ 
tion and the usage of writ ten mod els therein have been touched on
to a greater ex tent 6. Due to these find ings, in clud ing an ex tens ive in‐ 
vest ig a tion of the me di eval concept of law  (III), the as sump tion that
one could cap ture “Ger manic law” (if such a thing ex is ted), by its
nature, in these legal codes has been fun da ment ally called into ques‐ 
tion 7. In stead, the at tempt is in creas ingly made to con tex tu al ize the
leges through other legal texts that ori gin ated or were avail able for
study at the same time 8. Moreover (IV) the com par at ive per spect ive
on vari ous texts has made it quite clear that the um brella term Leges
bar barorum is to be clas si fied, if any thing, as hardly an ex plan at ory
tool; for these texts (hereby in cluded) are far too dif fer ent 9. Clearly,
too di verse of reg u lat ory con cerns had de term ined the dif fer ent
com pil a tions and later re dac tions of such texts in the Middle Ages.
The com pil a tion of mul tiple leges into ag greg ate ma nu scripts –  as
they are pre served in com pos i tions largely dif fer ent from the Car‐ 
oling ian period 10  – must thus be un der stood as the at tempt to
provide en tirely dis tinct texts with a new, com mon ad min is trat ive
and “ideo lo gical” pur pose, ac cord ing to the ori gins and ob ject ives of
such texts 11. Sim il arly, the co di fic a tion of new leges and the re vi sion
of those already in ex ist ence, as in aug ur ated under Char le magne and
Louis the Pious, must be un der stood first and fore most as ori gin at ing
from the legal- political ob ject ives of the time 12. And fi nally (V), a re‐ 
newed in terest in the ma nu scripts con tain ing leges’ 13, trans mit ting
them along with ca pit u lar ies 14 and Roman legal com pil a tions, has led
to a crit ical re appraisal of older edi tions 15 and also calls for tak ing
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into ac count glosses, new frag ments etc. when re con struct ing Car‐ 
oling ian legal schol ar ship. Only re cently, a com pre hens ive ef fort has
been un der taken to sur vey the com plete ma nu script tra di tion of all
early me di eval leges, in clud ing the leges Ro manae, in order to make
vis ible the legal know ledge that was avail able at the time 16.

For these reas ons, the term Leges bar barorum, for the pre- 
Carolingian period, no longer prom ises many new in sights, if used as
a gen eric or um brella term. This is all the more im port ant to stress, in
that im port ant pro gress is achieved in the sub ject mat ter of these
texts, such as relates to pro ced ural 17 and penal law 18, to a sys tem of
wer gilds and fines 19, as well as to fam ily and in her it ance law 20, to
com mer cial law 21 and re li gious of fense 22 (to name only a few of the
most im port ant areas ad dressed); com par at ive stud ies on law and
leges thus re main rel ev ant. How ever, in light of lib er a tion from the
concept of “Ger manic law” and the re nun ci ation of a sub stant ive,
well- founded co her ence of terms, the op por tun ity presen ted here
should be seen and re ceived – that is, an op por tun ity to con tex tu al ize
in di vidual texts in a much more novel, com plex fash ion, both his tor‐ 
ic ally and in legal his tory.

2

For some time now, a new field is being in creas ingly un locked – a
field, upon which the trans ition from an tique law to early me di eval
law is presen ted as fluid. Fur ther more, this field prom ises clear gains
in in sight from many of the texts ag greg ated under the term Leges
bar barorum, namely the in flu ence of late Roman mil it ary law on the
law and polit ical or gan iz a tion of the post- Roman king doms 23. As all
gentes – who, since the 5  cen tury, man aged to es tab lish king doms
(regna) in late Roman west ern ter rit ory – served as Roman fed er ates
(foeder ati) in Late An tiquity and, as such, were in aug ur ated under the
Roman em peror and put under the au thor ity of Roman of ficers 24, the
pre sump tion of ex tens ive in flu ence of Roman mil it ary law has merit
from the out set. A few as pects of early me di eval law have been pre vi‐ 
ously combed for the im print of Roman mil it ary law. One such as pect
is the sig ni fic ance of the oath of al le gi ance, in flu enced by the Roman
mil it ary oath (sac ra mentum mil it are), upon which the legal con cepts
of fi del ity, pay ment of homage, and the royal ban are foun ded 25. Re‐ 
lated as pects in clude par tic u lar forms of pun ish ment, the con nec tion
between mil it ary au thor ity and civil au thor ity in the hands of the
comites 26, the prob lem of com puls ory mil it ary ser vice –  as ref er‐
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enced in dif fer ent leges  – the pos ses sion and suc ces sion of mil it ary
lands 27, and so on.

Most of these find ings are of ne ces sary se lect ive form; the re con‐ 
struc tion of Roman mil it ary law is already a par tic u larly ar du ous en‐ 
deavor 28. For – aside from re lated jur idical an nota tions De re mil it ari
in the Prin cip ate (Tar runtenus Pa ternus, Ar rius Men ander), such as
con cerned breach of duty, mar riage law, and sol diers’ prop erty 29, as
peri od ic ally quoted in the Di gests – at tempts to as semble this legal
ma ter ial into sys tem atic com pil a tions first oc curred in the late
Roman period 30. The laws of the Em pire, col lec ted in the Book VII De
re mil it ari of the Codes Theodo sianus 31, ad dress im port ant ques tions
– above all, ques tions of mil it ary or gan iz a tion and ad min is tra tion 32.
Little men tion is made of sol diery codes of con duct, how ever. On the
other hand, vari ous texts, stem ming partly from legal prac tice, do in‐ 
clude pro vi sions for mat ters of mil it ary law, of which tem poral clas si‐ 
fic a tion and au thor ship re main some what dis puted 33. The most im‐ 
port ant of these is the Strategikon, at trib uted to the Roman em peror
Maurice (582-602) and writ ten in Greek, in which reg u la tions per‐ 
tain ing to mil it ary law can be traced back to older reg u la tions writ ten
in Latin 34. The abil ity to pre cisely trace in flu ences of Roman mil it ary
law is made even more dif fi cult by the fact that much of that, which
was in cor por ated, was cus tom ary law, thus largely un writ ten 35. Ad di‐ 
tion ally, mil it ary penal law was fre quently char ac ter ized by an in con‐ 
sist ent ex e cu tion that, per defin i tion, was not pos sible to co dify in
de tail 36.

4

In re gards to the legal re cords of the early Middle Ages and their
form a tion by way of Roman mil it ary law, one must ac count for the
way in which the in flu ence on in di vidual leges could vary so strongly,
ac cord ing to the con di tions of the in di vidual lex’s ori gin a tion, the
vari ous con texts of its func tion, and its de term ined aims. Thus doubt
has re cently been raised, with good reason, on whether it is sens ible
to ad dress the bulk of the pro vi sions of the Lex Salica – as has been
sug ges ted 37 – as “mil it ary law” 38. Ad di tion ally, it is ne ces sary to men‐ 
tion that ref er ences to mil it ary law are much easier to trace in the
later lex –  the Lex Ribuaria, writ ten for the Rhine land pop u la tion in
the 7  cen tury – than in the earlier Lex Salica, des pite this text hav‐ 
ing served, in part, as an in teg ral model for the Lex Ribuaria 39.

5
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Aside from such dis tinc tions between texts, the term “mil it ary law”
it self – a term cer tainly in clus ive of many dif fer ent things – re quires a
cla ri fic a tion of its spec trum of mean ing and the con sist ency of those
reg u la tions that fall under this term. Does “mil it ary law” refer to mar‐ 
tial law or does it in clude the au thor ity of mil it ary com mand ers over
the pop u la tion, and not only within the mil it ary’s realms of reg u lat ory
in flu ence? To what ex tent does it ex tend to the or din ary lives of sol‐ 
diers? Does it apply to the reg u lar army or to mem bers of the pop u la‐ 
tion liv ing in colon ies, or other mil it ary set tle ments with their fam il‐ 
ies – those who lived sep ar ate from their im me di ate en virons? And
did not such mil it ary law – as is of in terest in re gards to those groups
af fected by Roman mil it ary law  – re flect the dif fer ences between
troops of the field army (comit atenses), the fron tier armies (lim itanei),
and the fed er ates (foeder ati), re spect ively? Even if the fur ther de vel‐ 
op ment and late re nun ci ation of late Roman prac tice in the early
Middle Ages is taken into con sid er a tion, ques tions such as the fol low‐ 
ing seem any thing but mar ginal: What is the mean ing of “mil it ary
law”, given the fact that the sep ar a tion between mil it ary and civil ad‐ 
min is tra tion was re lin quished in the early Middle Ages, and that mil‐ 
it ary com mand ers were in creas ingly charged with jur idical tasks? 40

And what were the con sequences of see ing the free, male pop u la tion
prin cip ally com pelled to mil it ary ser vice, as had been the case since
the 6  cen tury in many post- Roman regna 41, thereby ef fect ively mil‐ 
it ar iz ing the en tire pop u la tion? 42 Which branches of polit ical and so‐ 
ci etal life were in cluded to a greater ex tent in the norms of mil it ary
law, and which to a lesser ex tent, if even at all? How did the char ac ter
of “mil it ary law” change, as a shift from a sec tor ally ap plied legal sys‐ 
tem to an in creas ingly more “gen eral” sys tem of law, which ful filled
the func tions of gov ernance and con flict set tle ment within a polit ical
hier archy gradu ally tak ing root?

6

th

In the con text of this sketch of a double- edged prob lem atic, con‐ 
cern ing the re search of the Leges bar barorum, as well as of the ad op‐ 
tion of Roman mil it ary law, the fol low ing paper has a rather re stric ted
aim. Fo cused on one in di vidual legal co di fic a tion, the Lex Baiuvari‐ 
orum, it will be ana lyzed for in flu ence of Roman mil it ary law, – which
has yet to be in vest ig ated in- depth ‒ being care ful not to take the
um brella term Leges bar barorum as the point of de par ture. In stead (1),
the his tor ical con text in which the Lex Baiuvari orum emerged with
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the Frank ish duchy of Bav aria, as well as (2) the in ten ded realm of ap‐ 
plic a tion of the Lex Baiuvari orum, will be more closely out lined.
Next (3), se lec ted ex amples of veri fi able in flu ences of mil it ary law will
be ex trac ted from the text of Lex Baiuvari orum it self –  those pas‐ 
sages that in many ways bear a Roman im print. In clos ing  (4), the
ques tion as to pos sible sources of mil it ary law and their trans la tion
into and trans mis sion in the early Middle Ages will be ad dressed.

I. The Mer ovingian Duchy of Bav ‐
aria
Baiuvaria does not de note an an cient geo graph ical re gion but one of
the early Middle Ages. Even the Baiuvari – the in hab it ants of the re‐ 
gion – do not ap pear in our sources be fore the 6  cen tury 43. Since
the Bav ari ans are clearly not an old Ger manic tribe, it makes sense to
move past the ques tion of their eth nic ori gin and iden tity, in deal ing
with the Bav arian duchy 44. In deed, it is wise to begin with the par tic‐ 
u lar re gion, which has been re ferred to as Baiuvaria since the early
Middle Ages and was ar ranged by the Franks into a duchy 45. This lat‐ 
ter event took place in the late 530s, likely around the years 537/538,
ac cord ing to the some his tor i ans 46. Thus the form a tion of the Bav‐ 
arian duchy aligns with the East ern Roman re or gan iz a tion of mil it ary
and pro vin cial struc tures in the Balkans, begun around 535 as part of
Justinian’s plans to drive the Os trogoths out of Italy 47. Under pres‐ 
sure, the king of the Os trogoths, Wi ti gis, sur rendered the Ostrogoth- 
controlled re gions of “North ern Italy” to the Franks. These re gions
had ori gin ally be longed to the Italian pre fec ture 48. As a res ult of this
move, the Franks be came the new rulers of the Alpine re gion.
Justinian’s re ac tion is not ex pli citly re cor ded, though one could con‐ 
clude, as ana log ous to his re cor ded agree ment with the Os trogoth
se ces sion of Provence to the Franks in the year  536 49, that a com‐ 
plete change of power was the issue at hand, le git im ized by the East‐ 
ern Roman em peror. Ian Wood has even sug ges ted that East Roman
con sent to the ex pan sion of Frank ish ter rit ory could have in cluded
Bur gundy, which the Franks had pre vi ously an nexed in the year
534 50. At that, it is ap pro pri ate to add that the Franks had, im me di‐ 
ately prior, elim in ated the king dom of Thuringia, giv ing way to the
form a tion of a Thuringian duchy 51. Ad di tion ally, the Frankish- 
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Lombard mar ital al li ance between Theude bert I and Wis garde had
already aided in se cur ing the new land scape 52. This de vel op ment
also per tained to the new con di tions for the form a tion of the Bav‐ 
arian duchy, as in the cor res pond ing es tab lish ment of the ad join ing
Ale man nic duchy 53. For this reason, the years between 533 and 538
ap pear a period of mo ment ous change to the north and the south of
the Alps. What oc curred dur ing this time in what would be come Bav‐ 
aria was thus most likely any thing but a purely local mat ter; in stead,
it was part of a much lar ger Mer ovingian at tempt to in duce a new
polit ical order of its east ern ter rit ory of the Frank ish king dom, in
agree ment with East Rome. This order was elo quently ex pressed in a
let ter from Theude bert I to Justinian, writ ten in 534 or shortly there‐ 
after 54, as well as in a let ter from Justinian to the Frank ish kings cited
by Pro copius 55. The in va sion of North ern Italy by the East Frank ish
King Theude bert, set ting in as early as 539, ap pears to have im plied
this new order 56.

Aside from serving as the found a tion for plans of ex pan sion, Bav aria,
in its func tion as a Mer ovingian duchy, largely helped to de fend and
se cure the east ern and south east ern bor ders of the Frank ish king‐ 
dom 57. The re gion was primar ily com posed of the ter rit or ies of two
Roman provinces, Rae tia secunda and Noricum ripense. The Franks
took charge of these re gions, es tab lish ing a mil it ary ad min is tra tion
for the new bor der re gion under the con trol of a dux. This is of par‐ 
tic u lar sig ni fic ance, be cause the Bav arian duchy was, in all like li hood,
not the dir ect and seam less con tinu ation of an an tique ducatus. There
was in deed a dux Rae tiarum in the late Roman and Os trogothic
period, but his func tion was to de fend the north ern bor der of the
Roman Em pire and, later, the north ern bor der of Os trogothic Italy.
How ever, the two former Roman provinces, in cor por ated into the
Bav arian duchy dur ing the Mer ovingian period, had thus be come part
of the Frank ish king dom’s south ern and south east ern lines of de‐ 
fense. In other words, the re gion, which had once formed the north‐ 
ern ter rit ory of an Em pire and one king dom, went on to form the
south ern ter rit ory of an other king dom. But what were the im plic a‐ 
tions of this geo graph ical shift?

8

An im port ant topic in the most re cent re search is the ques tion as to
the loc a tion of the “headquar ters” of the Bav arian duchy of the early
Middle Ages, i.e. where the duke held his res id ence and from where
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the duchy’s mil it ary and ad min is trat ive tasks were con duc ted. For
quite some time it had been as sumed that, for the com plete dur a tion
of the Bav arian duchy, Re gens burg, the former Roman cas tra Re gina,
had been its cap ital. While there is no doubt that Re gens burg served
as the seat of gov ern ment for the Agilolfi ng dukes from the late
7  cen tury on ward, Arno Rettner re cently ar gued that Augs burg (Au‐ 
gusta Vindelicorum) may have, in fact, been the base of the Bav arian
dux in at least the 6  and early 7  cen tury 58. If Rettner’s the ory is
cor rect – which seems plaus ible to me 59 – then a dif fer ent light is to
be cast on the en tire pro cess of the Bav arian duchy’s ori gin a tion and
emer gence. Augs burg had in deed been the cap ital of the late Roman
province Rae tia secunda: In es tab lish ing the Bav arian duchy, the Mer‐ 
ovingi ans had taken up and in teg rated ex ist ing struc tures from the
crum bling Os trogothic ad min is tra tion of the north ern Alpine re gion,
now (thereby) con nec ted to the former Roman province of Noricum
ripense (Noricum along the River Danube). Noricum ripense seems
not to have been under dir ect con trol of the Os trogoths, or was at
least more openly ac com pan ied by an East Roman in flu ence at the
time of Justinian 60. How ever, the ter rit ory of the former provinces
had to have been func tion ally re- aligned from Augs burg.

th

th th

The de cid ing factor, in this case, was the way in which ex ist ing struc‐ 
tures could be in cor por ated into the newly cre ated Bav arian duchy.
The sig ni fic ance of these struc tures is, at best and in a rudi ment ary
sense, dis cern ible in the Notita dig nit atum from around 400, fea tur‐ 
ing only the most im port ant roads and bases 61. A much more com‐ 
pos ite pic ture has emerged, how ever, with the re con struc tion of the
fron tier hin ter land through the help of both the Tab ula Peutin geri ana
and ar chae olo gical find ings 62. In ad di tion to dozens of forts (cas tella)
and smal ler fort resses (burgi) 63, vari ous struc tures of mil it ary sig ni‐ 
fic ance, such as roads (viae) 64, cor res pond ing sta tions (man siones) 65,
grain silos (hor rea) 66, fiscal prop er ties 67, and even pagi 68 have to be
taken into con sid er a tion. Many of these re sources and in fra struc tural
as pects did not dis ap pear with the fall of the West ern Roman Em pire;
rather, they per sisted under Os trogothic rule and bey ond 69. For each
com ing polit ical power, seek ing to rule these lands in the cen tur ies to
fol low, the ab sorp tion, ad op tion, as well as the re gen er a tion of ex ist‐ 
ing Roman struc tures, where was wise and pos sible to do so, was of
fun da mental sig ni fic ance. The late Roman de fense strategy was in no

10
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way re stric ted to the pro tec tion of the line of the Danube; rather, im‐ 
plied was the struc tur ing und con trol of mo bil ity and com mu nic a tion
in the en tire Alpine Fore land and bey ond. The Frank ish rulers also
took care to bring trade and travel under their con trol – not without
the Alps in mind 70. Moreover, al though the Life of Sever inus of
Noricum seeks to prompt that, at the end of the 5   cen tury, the
Roman ad min is tra tion had com pletely pulled out from the area 71,
groups of Ro mans con tin ued to per sist in the re gion ex er cising im‐ 
port ant mil it ary func tions: They ap pear in sources from the fol low ing
cen tur ies as Ro mani ex er citales and as trib u tarii with a not able mil it‐ 
ary con nota tion 72. This is par tic u larly rel ev ant for the area sur round‐ 
ing Salzburg, for which solid doc u ment a tion ex ists. How ever, other
splin ters of in form a tion can be gathered, which reas on ably sug gest
the same for other re gions 73. Evid ently, the fig ures being ad dressed
were mil it ary per son nel par tic u larly com pelled to mil it ary ser vice,
re ceiv ing prop erty or mil it ary as sets in lieu of re mu ner a tion. The
mat ter of con tinu ity or the per sist ent sur vival of Roman ele ments
seems to have been a largely local phe nomenon, while vari ous breaks
and rup tures in the con tinuum are to be ex pec ted, in light of cer tain
“su per struc tures” 74. Thus in the case of Bav aria, it is im port ant to
con sider which as pects of the Roman pres ence sur vived, how they
were ad ap ted to new, local con di tions, and why Roman tra di tions
more or less dis ap peared else where. Re flect ing on such ques tions al‐ 
lows us to provide the con text needed to make sense of the Lex
Baiuvari orum’s pro vi sions – for in stance, when viae pub licae ap pear
in one sin gu lar loc a tion of the lex, without any ad di tional back ground
in form a tion 75. One needs to bring to mind the per sist ence of local
in frastuc tures in the re gion of the former provinces of Rae tia and
Noricum in order to un der stand how the early me di eval ad apt a tion of
such a dis tinct legal concept typ ical for Roman in fra struc tures was
meant 76.

th

II. The Lex Baiuvari orum: ori gins,
com pos i tion, sources
The polit ical and ad min is trat ive con text sur round ing the Bav arian
duchy provides im port ant back ground for un der stand ing and in ter‐ 
pret ing the cor res pond ing tex tual sources. Nev er the less, it is im port‐
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ant to firstly em phas ize how work ing with texts in volves the tread ing
of fun da ment ally dif fer ent ter rit ory. It is quite likely that, dur ing the
es tab lish ment and first ar range ment of the Bav arian duchy in the
6  cen tury, the re spect ive norms of the duchy were re cor ded in one
way or an other. None of these norms has sur vived dir ectly, how ever;
only traces are to be found 77. The most im port ant source of the ad‐ 
min is trat ive or gan iz a tion of the Bav arian duchy is the Lex Baiuvari‐ 
orum, hav ing emerged sig ni fic antly later and con tain ing one par tic u‐ 
lar title with pro vi sions for the vari ous func tions of the Bav arian
duke. The lex is dis puted among his tor i ans and legal his tor i ans
alike 78, par tic u larly as relates to the pre cise es tim a tion of the date of
its ori gin a tion, com pos i tion, sources, and ef fects 79. In terms of date
of ori gin, there are two com pet ing the or ies fun da ment ally for mu lated
by legal his tor i ans and largely ac cep ted or mod i fied by his tor i ans.
Both the or ies had to cope with the fact that the ma nu script tra di tion
set in rather late; thus both take com pil a tions from the early Car‐ 
oling ian period (late 8  cen tury) as their point of ref er ence. The most
thor oughly for mu lated the ory comes from Kon rad Bey erle 80, though
newly strengthened by Peter Landau 81. From the par tic u lar uni form‐ 
ity of the tex tual re cords and from the polit ical de vel op ment of the
Bav arian duchy dur ing this time the the ory con cludes that the Lex
Baiuvari orum could have emerged rather late, namely – with dif fer ing
em phasis – between the late 720s and the 740s. In ef fect, the lex is
linked to ten sions within the Agilolfi ng ducal dyn asty, resid ing in Re‐ 
gens burg at the time. In con trast, Hein rich Brun ner’s hy po thesis 82 –
 later re fined by Franz Bey erle 83 and re cently strengthened through
im port ant dis tinc tions made by Her mann Nehlsen 84 and Har ald
Siems 85 – is at odds with Bey erle’s and Landau’s as sump tion of a co‐ 
hes ive re dac tion and emer gence of a com plete lex, sug gest ing that
the ex tant codex was com posed of dif fer ent, older lay ers of text 86. Of
par tic u lar im port ance among these tex tual lay ers is an al leged Mer‐ 
ovingian ruler’s de cree, re cog niz able for the sin gu lar ity of its con tent
and lan guage. This de cree can be traced to the le gis lat ive ef forts of
the Mer ovingian kings in the early 7   cen tury, i.e. those ef forts re‐ 
spons ible for other legal codes, such as the Pac tus or the Lex Ale man‐ 
norum, as well as the Lex Ribuaria 87. This hy po thesis is not too in fre‐ 
quently re lated to the long pro logue of the Lex Baiuvari orum: The
his tory of the Lex Baiuvari orum’s re dac tion is thus set to begin in the
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6  cen tury, spurred, above all, by the Frank ish Kings Chlothar II (584-
629) and Dagobert  I (629-639) 88. Cru cial is Brun ner’s ar gu ment that
the al leged, lost Mer ovingian de cree was not ex clus ively at Bav arian
com mand but was the res ult of the in ten tion to sub or din ate the
dukes (duces) in vari ous bor der re gions of the Frank ish king dom
strictly to the au thor ity of the Mer ovingian king ship 89.

th

The idea that the Lex Baiuvari orum is to have con tained lay ers of
older text is more con vin cing than that of a later, co hes ive re dac tion
of the com plete text 90. In fact, the struc ture of the Lex Baiuvari orum
in dic ates a reg u lat ive, in deed, a sys tem at iz ing and poin ted en deavor.
This in no way rem ed ies all ir reg u lar it ies and dis crep an cies within
the vari ous sources from which the tex tual lay ers ori gin ate, how ever.
The first title solely ad dresses mat ters that con cern the church; this
char ac ter, shared by the lex only with its close re l at ive the Lex Ale‐ 
man norum, at tests to sig ni fic ant polit ical ob ject ives. Here, the Codex
Justini anus (529/533), which dis cusses church mat ters in its first
sec tion, also comes to mind 91. In clear con trast to the church, title II
of the Bav arian lex ad dresses the legal stand ing and re spons ib il it ies of
the dux. A shorter third title is de voted to the dis tin guished, ar is to‐ 
cratic fam il ies in Bav aria, their re la tion ship to the Frank ish king, and
the amount of their wer gild. The titles IV through XXII are com posed
first and fore most of long lists of forms of com pens a tion and wer‐ 
gilds, fa mil iar from other leges bar barorum. How ever, mat ters of mar‐ 
riage, theft, arson, and ques tions of pro ced ure etc. are also men‐ 
tioned.

12

For vari ous reas ons, I be lieve that the largest sec tion of the lex,
mainly the first two titles, though also even the third, reach back into
the 7  cen tury in terms of their con tent. Pos sible ed it or ship at a later
point should not be ruled out, how ever. The re l at ively uni form ma nu‐ 
script tra di tion of the Bav arian lex was es tab lished much later; no
ma nu scripts from be fore the end of the 8  cen tury sur vive. This sug‐ 
gests that – as with the Lex Ribuaria 92 – a later re dac tion formed the
basis of a sig ni fic ant por tion of today’s re cord of sur viv ing ma nu‐ 
scripts. Yet this con clu sion in no way pre cludes the pos sib il ity that
older tex tual lay ers are re flec ted in the lex, the one- time formal in de‐ 
pend ence of which is re cog niz able to this day.

13
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There are two as pects that are most sig ni fic ant, as relates to the
struc ture of the text and the sources of the Lex Baiuvari orum: Firstly,
no tice able sim il ar it ies between the Bav arian and the Ale man nic legal
codes (Pac tus and Lex Ala man norum) are to be found, which fur ther
cor res pond to the struc ture and se lect pro vi sions. Con trary to the
pre vi ous as sump tion of the Bav arian lex’s bor row ing from the Ale‐ 
man nic code, Har ald Siems has re cently traced these con gru en cies to
a com mon model, used by the com pilers of the Ale man nic and Bav‐
arian leges in de pend ently of one an other 93. Secondly, in flu ences of
Vis igothic law on the Bav arian lex are un deni able; stem ming, most
not ably, from the Codex Eur i cianus, the old est com pil a tion of Vis‐ 
igothic law, of which only frag ments sur vive 94. These traces of in flu‐ 
ence are dif fi cult to ex plain, when pla cing the ori gins of the Lex
Baiuvari orum in the 8   cen tury, i.e. after the fall of the Vis igothic
king dom in the year 711. Cor res pond ing as sump tions have, in turn, at‐ 
trib uted the text’s com pil a tion to the “private work” of a scholar. This
scholar is said to have pre pared the text within a Bav arian abbey ac‐ 
cord ing to his own ideals 95 or, even, as Claus di eter Schott has ar‐ 
gued, to have forged the text in the Abbey of Nieder al taich 96. Hy po‐ 
theses such as these are not all that con vin cing, how ever. Be sides,
these the or ies overly sim plify the pro ced ure for the cre ation of
legally- binding norms in undue fash ion, re pla cing a long pro cess,
shaped by re cords of con sulta tion and con sent, with the fantasy of a
sin gu lar, legally- trained eru dite. The Codex Eur i cianus was re cor ded
at the end of the 5  cen tury in Gaul. That one could ex ploit the text
250 years after its cre ation, in the sense of a free- floating re cep tion
of the com pil a tion in the Bav arian legal code, seems thor oughly less
plaus ible than the pre sump tion of legal in flu ences at the time, when
South ern Gaul and Bav aria were equally a part of the Mer ovingian
king dom – an ar range ment, which could have been the case only be‐ 
fore the 8  cen tury 97. Our abil ity to trace both the Bav arian and Ale‐ 
man nic lex back to the same model, even though the two were cre‐ 
ated and formed in de pend ently, cor res ponds well to the fact that
both leges owe much to early 7   cen tury ef forts to cre ate a lex for
both duch ies – in deed, the case for the Bav arian and Ale man nic. In a
sim ilar sense, the ob vi ous neg lect of Vis igothic le gis la tion by the
Kings Chindas v inth (642-653) and Recces v inth (649-672) from the
middle of the 7   cen tury, which was pre sum ably also en acted in
South ern Gaul, points in a sim ilar dir ec tion 98. Whether or not this
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was also the case for the Lom bard Edic tus Rothari of 643 re mains to
be seen upon fur ther in vest ig a tion 99.

III. Mil it ary Law in the Bav arian
code’s title on the duke
With a focus on mil it ary law, the second title is of primary in‐ 
terest 100. This title was used pre vi ously by Hein rich Brun ner in ar‐ 
guing that, be hind pieces of the Lex Baiuvari orum, a Mer ovingian
royal de cree of gen eral ap plic a tion that did not sur vive is to be
reckoned with 101. An in dic a tion that Brun ner did not pull his con clu‐ 
sion out of thin air ap pears in the head ing of the second title, in fact;
in strange gram mat ical form, the title claims to be: “About the dukes
and his af fairs, which per tain to him” (De ducibus et eius causis qui ad
eum per tin ent) 102. This cer tainly sounds odd. Nat ur ally, there was
only one dux in Bav aria, so there would have been no reason to speak
of duces in the plural, un less we as sume that this pas sage was meant
ori gin ally for more than one ducatus or duchy and, without fur ther
ad ap tion, was simply in cor por ated into the Bav arian lex. Brun ner was
able to in clude fur ther such ex amples 103. The more of a gen eral de‐ 
cree we un cover be hind the text – the pro vi sions of which ex tend ing
far bey ond Bav aria – the more in ter est ing and sig ni fic ant the ques‐ 
tion be comes as to the role of Roman mil it ary law in the or gan iz a‐ 
tional ar range ment of the Frank ish duch ies.

15

Here, the Mer ovingian kings ar ranged the legal pro tec tion of the Bav‐ 
arian dux ̧whom they – and in part the people – had ap poin ted and
who was sub or din ate to them in rank: The title con tains a com pre‐ 
hens ive codex of mil it ary penal law, which was to have de term ined
the con duct of sol diers both fun da ment ally and at times of war. The
text ad dresses, among other things, sedi tion against the duke (sedi‐
tio) 104, in cit ing dis cord (scan dalum) within the army or within the
duke’s court 105, pil lage and arson dur ing mil it ary cam paigns in the
province (praed a tio) 106, and the theft of mil it ary equip ment 107. In ad‐ 
di tion, reg u la tions for the pro tec tion and spe cial peace of the ducal
court (curtis ducis) 108, fines in the case of con tempt of the ducal
ban 109, dates for army and court as sem blies (pla cita), as well as fines
for failed ap pear ances to such as sem blies 110, were es tab lished. The
text moves on to dif fer ent pro vi sions for deal ing with mat ters of jur‐

16



Late Roman Military Law in the Bavarian Code

is dic tion through the comes and the re main ing iudices 111. A spe cial
po s i tion is oc cu pied by the ex press pro vi sion re gard ing the case of
re volt against the duke, as stirred by his own son. This ap pears to be
the res ult of a con crete case, al though it ap pears in the Lex Ala man‐ 
norum 112, and is thus likely trace able to a com mon tex tual model.

The fol low ing can not provide a com pre hens ive or even an ex haust ive
ana lysis of the Bav arian law code’s chapter about the dukes – a text
de serving of its own thor ough and de tailed com ment ary. In stead, a
few pro vi sions will be ex amined more closely. The first two of them
are worded in gen eral terms and fun da ment ally con cerned with the
pro tec tion of the dux:

17

If any one at tempts to take the life of the duke whom the king ap ‐
points to that province or whom the people them selves choose as
duke, and he is con victed so that he can not deny it, let that man and
his life be in the power of the duke, and let his prop erty be con fis ‐
cated by the state. And this is not to occur by chance, but let the
proven fact re veal the truth. And let it not be proven with one wit ‐
ness, but with three wit nesses, all of equal class. If, how ever, one
wit ness test i fies and an other denies it, then let them re sort to the
judg ment of God, and let them go to the field, and let God give vic ‐
tory to whomever is to be be lieved. And let this take place in the
pres ence of the people, so no one may die through malice.  
Let no free Bav arian lose his free hold land or his life [un less pun ish ‐
able for] a cap ital of fense; that is, at tempt ing to take the life of the
duke, in vit ing en emies into the province, or de vis ing to seize the
state (civ itas) through for eign in ter ven tion. And [if] he is con victed,
then let his life be in the power of the duke, and let all his prop erty
[des cend] into the treas ury (pat ri monium). Moreover, for other of ‐
fenses (pec cata) that he com mits, let him com pensate ac cord ing to
the law (lex), as long as he has prop erty. If, how ever, he has no prop ‐
erty, let him be pressed into slavery, and let him serve that one
whom he in jured sev eral months and years, if he was able to profit
[from his act], until he re stores the whole debt.  
If any one kills his duke, let his life (anima) be taken for the hom icide
he caused, and let his prop erty be per man ently con fis cated by the
state 113.

In the Lex Baiuvari orum the legal status of the Bav arian dux, ac cord‐ 
ing to the ex ample of the Mer ovingian king dom, was defined as a
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form of royal deputy ship 114. The dux clearly re mained sub or din ate to
the king, though gov ern ing with power to the greatest ex tent that his
do main al lowed. The pro vi sions quoted above, which demon strate
the tight, matter- of-fact, lin guistic par al lels between the text and
sim ilar reg u la tions in the Lex Ala man norum for the pro tec tion of the
Ale man nic duke 115, joined con crete sanc tions to seem ingly ne ces sary,
fun da mental cla ri fic a tions and legal jus ti fic a tions. One ex ample of
such is the dic tates given for trial pro ced ures, in which evid ence of
trait or ous activ it ies against the dux had to be presen ted. On the
other hand, it was em phas ized that the death pen alty and the con fis‐ 
ca tion of prop erty were only per miss ible in such cases of crim ina
cap italia. For all other of fenses, the usual com pens a tion sys tem was
to be em ployed, in which fines were paid first and fore most to the
op pos ing party 116. In terms of crim inal cap italia, the in flic tion of
death pen al ties and ex pro pri ation needed to be es pe cially jus ti fied, as
there were no tra di tions of a bind ing nature to speak of. In ad di tion,
the word ing anima pro anima em ployed to jus tify the death pen alty
sug gests some ec cle si ast ical in flu ence here 117.

The lex qual i fied vari ous of fenses against the dux as crim ina cap italia,
thereby as sign ing the form of pun ish ment to the “pub lic” legal
sphere. The quoted pro vi sions for the pro tec tion of the Bav arian dux
demon strate a par tic u lar blend of highly com plex legal con cepts and
simple forms of pro ced ure. The very fact that pun ish ment of treas on‐ 
ous acts was “not to occur by chance but that the proven fact was to
re veal the truth” (et hoc non sit per oc ca sionem factum, sed pro bata res
pateat ver it atem) in dic ates close lit eral agree ment with the Digest- 
title that con tains the com ment ary of the Roman legal prac ti tioner,
Mod estin, to the Lex Iulia Maiestasis 118, as the Lex Baiuvari orum’s ed‐ 
itor, Ernst von Schwind, has already in dic ated 119. This title had dic‐ 
tated the in clu sion of the de famed, of slaves, and of free men as
plaintiffs, even sol diers. Sol diers were usu ally ex cluded from the right
of ac cus a tion, now in cluded with the reas on ing: “he who pro tects the
peace must all the more be al lowed the power to ac cuse” 120. The ref‐ 
er ences to the Roman crime of lèse majesté (laesa maies tas) con tinue.
In ter est ing to note is that the reg u la tions ad dress ing at tacks on the
life or per son of the Bav arian dux had de clared the plan ning of the
crime already as pun ish able to the highest de gree; the pro vi sion that
was so cent ral for the sta bil ity of the polit ical order thus em an ated
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from an en tirely “un ar chaic” un der stand ing of the law. The crim inal
li ab il ity em phas ized in the Lex Baiuvari orum, not only in the crim inal
at tempt but also in the plan ning of the act, is quite evoc at ive of the
Lex ‘Quisquis’ from 397, which had de creed ex actly the same for
crimes of laesa maies tas 121. Also the double- sanction of the death
pen alty and con fis ca tion of prop erty ap pears to be dir ectly re lated to
Roman laesa maies tas 122. Har ald Siems re cently con sidered it plaus‐ 
ible that the Bav arian lex’s com pilers –  or the model thereby em‐ 
ployed – could have called upon a legal col lec tion on the cri men lae‐ 
sae maies tatis 123. This pro pos i tion seems much more likely than
Theodor Mommsen’s the ory about a let ter from Gregory the
Great 124. The former can not be sub stan ti ated, how ever.

One as pect that might prove in ter est ing is the loc a tion of the Roman
cri men lae sae maies tatis at or near the in ter face of pub lic law and
mil it ary law, as pre vi ously sug ges ted by Mommsen in an other con‐ 
text 125. For this reason, not only at tacks on the ruler’s per son are in‐ 
cluded but also nu mer ous of fenses re lated to mil it ary law, such as the
fail ure to fol low or ders, mutiny, deser tion, ab sent without leave, and
treason, re spect ively. It thus seems con ceiv able that the no tion of the
Roman law of treason was trans ferred to the early me di eval regna as
part of reg u la tions per tain ing to mil it ary law. This the ory finds even
more sup port, when the con text sur round ing the pro vi sions of the
Lex Baiuvari orum is con sidered. This in cludes their in ten ded reg u lat‐ 
ory scope. The quoted reg u la tion re gard ing the death pen alty and its
pro vi sions for a par don – or an ar bit rary form of pun ish ment – also
evoke late Roman mil it ary law: The per pet rator and his life should be
within the con trol of the dux (in ducis sit pot est ate homo ille et vita il‐ 
lius), in other words, in the con trol of the highest rank ing of ficer 126.
The abil ity to make a de cision, here, was not placed in the hands of
the Frank ish king but was to re main at the level of the ducatus. The
duke’s au thor ity to either have the of fender ex ecuted or to par don
him is hardly a product of Chris tian in flu ence. There is an ar bit rary
ele ment here, as well, which proves more dif fi cult to trace back to the
laesa maies tas than to mil it ary law. This is not to deny that the prin‐ 
ciple of clem en tia prin cipis could even be ex ten ded to par don ing
trait ors in the Roman period. How ever, more char ac ter istic of the
Bav arian pro vi sion is that the pos sib il ity of par don ing was ex pli citly
af firmed in such a gen eral way. The pun it ive au thor ity of a high of ‐
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ficer needed to be cap able of a nat ur ally flex ible ap plic a tion, so that
he could po ten tially par don an of fender, if cir cum stances made this
ad vis able 127.

An ad di tional as pect that ex em pli fies the in flu ence of spe cial legal
prin ciples under mil it ary pre text is the de scribed evid en tiary pro‐ 
ceed ing. This pro ced ural de mand is to have kept the sig ni fic ant
danger of po ten tial abuse small, while achiev ing a char ac ter istic bal‐ 
ance between dif fer ing pro ced ural con cepts. The quoted pro vi sion of
the Lex Baiuvari orum in dic ates, in its re la tion to the Di gest pro vi sion
also quoted above 128, that the dan ger ous pos sib il ity of ar bit rary
justice tri umph ing over truth, in cases of treason against the duke,
was taken as a given. The trial, which was con trived in op pos i tion to
this tend ency, seems to have been de term ined by the legal prac tice of
the mil it ary sphere: Could the three re quired wit nesses for proof of
treas on ous activ it ies not be provided, proof was to be or gan ized
through pub lic or deal by battle between wit nesses and de fend ant.
This was seen as a prac tical and ac cept able form of proof in a case of
life and law, which clearly did not al ways per mit more com plex meth‐ 
ods of truth- finding. While the defin i tion of pun ish able of fenses out‐ 
lined in the pro vi sions per tain ing to mil it ary law in the Bav arian and
Ale man nic leges in deed res ted upon re spect ive reg u la tions of Roman
treason, the same legal co di fic a tions presen ted its pro ced ural pro vi‐ 
sions in a form ad ap ted to the chan ging real it ies of the Frank ish king‐ 
dom.

21

From those of fenses clas si fied as treas on ous within the text of the
Lex Baiuvari orum emerged a much stronger pun it ive power as was
cus tom ary in the case of hom icide. Ad di tion ally, treason of coun try
(prod i tio pat riae) be longed to those grave of fenses, the per pet ra tion
of which was an ti cip ated within the army’s do main. These reg u la tions
are to be found in late Roman mil it ary law, as well 129. Ac cord ing to
the Strategikon of Maurice, “he who has been en trus ted with guard‐ 
ing a city or fort ress and who thereupon is to have sur rendered or
aban doned his post, against the order of his com mander, re ceives the
death pen alty” 130. The above quoted pro vi sion in the Lex Baiuvari‐ 
orum (the first pro vi sions of the chapter on the duke) thus con sidered
it cri men cap itale to sum mon en emies into the ter rit ory or to plot the
tak ing of a city (civ itas) by out side forces 131. In the re lated Lex Ala‐ 
man norum, death or the “ban ish ment to wherever the duke so
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chooses”, as well as the con fis ca tion of prop erty, was the pos sible
pen alty for the homo to have brought for eign plun der and arson upon
the land 132. Here, both pen al ties of the cri men pub licum tra di tion
meet again, while the mit ig a tion of the death pen alty by way of ban‐ 
ish ment un deni ably demon strates, once again, an ele ment of the ar‐ 
bit rary.

An ad di tional tra di tion from the Roman army is con tin ued in the sep‐ 
ar a tion between treas on ous and non- treasonous of fenses. Deser tion
and de fec tion to the enemy were al ways treated as a break from the
oath of al le gi ance in Roman times, while a guard’s neg li gence and
lesser vi ol a tions were pun ished as dis cip lin ary of fenses 133. How ever,
an other dis tinc tion was made, which bore re per cus sions for the
sanc tions of choice, namely those of fenses com mit ted in war time –
  i.e. dur ing a mil it ary cam paign  – and in peace time 134. The Lex
Baiuvari orum handled sedi tion (sedi tio, also scan dalum in pro vin‐ 
cia 135, old- Bavarian car mu lum 136) against the duke sep ar ately from
in cit ing dis cord in the duke’s army (scan dalum in hoste 137), thereby
re sort ing to a dis tinc tion made pre vi ously in Roman law 138. Both of‐ 
fenses had likely been in cluded in the late Roman pro hib i tion of coni‐ 
ur a tio, which was, at the same time, per pet rated as a polit ical of fense
and within the mil it ary do main 139. In both cases, in stig at ors (seen as
higher- ranking, in this case) were to be pun ished with a fine of
600 solidi, ac cord ing to the Bav arian lex, whereas co- perpetrators of
sedi tio were to pay 200 shil lings, and free ‘fol low ers’ or ac com plices
of a lower class (minor pop u lus) were to pay 40 shil lings.

22

In con trast, in the case of in sur rec tion in the duke’s army, it was ex‐ 
pli citly de term ined that, in ad di tion to de term in ing fin an cial pen al‐ 
ties, king and duke should have the right to im pose pen al ties at their
own dis cre tion:

23

If any one in the army that the king or the duke ap points in the
province stirs up a quar rel (scan dalum) within his own band, and
men are killed there, let him com pensate with 600 solidi to the state
(in pub lico). And who ever causes beat ings (per cus siones) or in jur ies
(plagae) or com mits hom icide (hom icidium) there, let him com ‐
pensate each ac cord ing to his class (secun dum suam gene a lo giam),
just as the law (lex) re quires. And let a man who does this extol the
king or his duke as mer ci ful as he grants him his life. Con cern ing
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lesser men (minores hom ines), how ever, if they stir up a quar rel
(scan dalum) in the army, let it be in the power (pot estas) of the duke
[to de cide] which pun ish ment (poena) they are to en dure. For this
prac tice must be erad ic ated, so that it does not occur. A quar rel fre ‐
quently rises, in fact, over horse fod der or fire wood, since some [sol ‐
diers] are as signed to de fend farm build ings and barns, where hay
and grain are found. This [dis agree ment] is for bid den so that a quar ‐
rel (scan dalum) does not occur. If any one finds fod der (pab u lum) or
fire wood (ligna), let him take what he wishes, and let no one be pre ‐
ven ted from tak ing [what he wants], so that a quar rel (scan dalum)
may not occur be cause of this. If any one dares to do this and op ‐
poses this in some way that the law for bids, then let him, if he is dis ‐
covered, be li able to mil it ary law in the pres ence of the duke (coram
duci) or be fore his count (ante comiti suo); that is, let him re ceive fifty
lashes (per cus siones) 140.

This pro vi sion ad dressed the weight and con sequences of in sur rec‐ 
tion within the army. If fatal it ies were to res ult, the of fender was to
pay a high pub lic fine in ad di tion to the wer gild he was li able to the
sur viv ing fam ily mem bers, while the de cision over the of fender’s life
or death was to rest in the power of the duke or king. Again, this ar‐ 
bit rary penal au thor ity is met by the highest gen eral. At the same
time, the power of the Bav arian duke was ex pli citly con nec ted to that
of the king. This demon strates that it was ul ti mately royal law, which
was mu tatis mutandis ad ap ted to the Bav arian duchy 141. In its ref er‐ 
ence to the gene a lo giae, that is the Bav arian noble fam il ies ad dressed
in the third title of the lex, it be comes clear that both titles must be
seen in re la tion to one an other.
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The second sec tion of the pro vi sion ap plied to dis cord in cited by
minores hom ines and fell en tirely within the jur is dic tion of the dux, or
within the jur is dic tion of his sub or din ate comes, re spect ively. In this
case, the im pos i tion of the type of pun ish ment was left to the lat ter
(the comes). In morally- didactic lan guage, it was im pressed upon that,
in the search for horse feed and fire wood, con flicts of a severe nature
were not to de velop: ille usus erad ic an dus est, ut non fiat. There is ex‐ 
pli cit men tion of a mil it ary pun ish ment (dis cip lina hos tilis), con sist ing
of 50  blows, to be im posed by the duke or, al tern at ively, the count
under whose com mand the crime has oc curred. The reg u la tions
quoted above ex pli citly in dic ate a spe cial mil it ary penal law, which is
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re min is cent of the Roman dis cip lina mil it aris both con cep tu ally and
in the threat of cor poral pun ish ment (beat ings, even pos sibly whip‐ 
pings) equally found in Roman mil it ary law 142.

An other of fense within mil it ary law, which is ref er enced by the Lex
Baiuvari orum, is “mil it ary in va sion” (heri raita), pre cisely dif fer en ti‐ 
ated from “home in va sion” (heimzucht) 143. Both of fenses ref er ence
armed at tacks on homesteads (cur tes) with the in ten tion to sur round
a free man with shields, ar rows, and other pro jectiles. The dif fer ence,
here, is the num ber of par ti cipants in the at tack: heri raita only comes
into ques tion when 42 shields (i.e. men) are present at the at tack; for
those at tacks with fewer shields than 42, heimzucht was said to have
oc curred. In con trast stands the par tic u lar sanc tion for this of fense:
While the primary per pet rat ors in the case of heimzucht were met
with a fine of 12 solidi, the par tic u larly pub lic nature of heri raita be‐ 
comes clear in the exact form of com pens a tion; for the higher fine of
40 shil lings was not to be paid only to the ag grieved side but to the
duke, as well 144. Heri raita oc curred with an armed band (hos tili
manu, col lecta manu, manu armata, ex er citus); the most closely re‐
lated term in Latin for such troops was col lectae 145. The term col lecto
con tub ernio, used in the same con text in the Lex Salica, as well as in
the clearly el ev ated pen alty for hom icides com mit ted by such troops
in the Lex Salica and the Lex Ribuaria 146, in deed demon strate that
reg u lar mil it ary units are at play and were, in deed, de ployed in such
tasks 147. Those col lectae prac ticed, in ad di tion to their mil it ary tasks,
a form of feud- like justice, which the Frank ish kings struggled to
com bat as the pun ish able act of har izuht 148. Shortly after the
year 800, Char le magne ex pressly sub sumed the omis sion of any kind
of har izuht under the loy alty owed to the em peror: Its dis reg ard has
sub sequently been coun ted among the eight cases to which the royal
ban ap plied –  to gether with arson, bride kid nap ping, and other of‐ 
fenses – that were anchored in vari ous leges 149.
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The con text of dis cip lina mil it aris be comes even more ap par ent in
the fol low ing pro vi sion for vi ol ent plun der and arson on the part of
the army, when com mit ted without the ex pli cit order of the duke:

If any one in the army wishes through hos til ity to plun der the
province without his duke’s order, or to take hay or grain or burn
build ings, we for bid this totally, and it is not to occur. And here after
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let a count be care ful [of its hap pen ing] in his ret inue; in fact, let him
give order (or din a tio) to his hundred- men and ten- men, and let each
one watch over the troops that he com mands so they do not act
con trary to law (con tra legem). And if any one does this au da ciously, it
[the act] is to be ex amined by the count whose man does it (cuius
homo hoc fecit). And if the count neg lects to en quire who does this,
let him re store all things from his own prop erty; nev er the less, let
him have time to in vest ig ate. And if such a power ful man does this
that a count can not re strain him (destringere non potest), then let
him tell his duke, and let the duke re strain him ac cord ing to law (dis ‐
tringat secun dum legem). If he is a free man, let him owe forty solidi,
and let him re store all things with equal value. If a slave does this,
how ever, let him be sen tenced to cap ital pun ish ment. Let his mas ter,
how ever, re store all things equal, since he did not for bid his slave to
do such things. If you de vour one an other, you will per ish quickly.
Nev er the less, let a count not neg lect to watch over his army, so that
it does not act con trary to law (con tra legem) within his province 150.

This prob lem is already ad dressed in the earli est de cree ex tant from
the reign of King Clo vis, is sued be fore the cam paign against the Vis‐ 
igoths 151. Gregory of Tours later de scribed the pil la ging com mit ted
under the army of King Gun thram in vivid Old Test a ment im agery 152.
The Lex Baiuvari orum also util ized drastic word ing in ref er ence to
com bat ing evil: “If you de vour one an other, you will per ish quickly”.
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The Bav arian text, in its ef forts to com bat this form of pil la ging, re‐ 
veals the en tire mil it ary hier archy – ori gin at ing in and using the ter‐ 
min o logy of the late Roman period 153  – from dux down to comes,
from cen ten arius to decanus on duty 154, each of whom was to su per‐ 
vise “his own” (sui), i.e. those hom ines sub or din ate to his com mand,
and to apply his powers of co er cion, if called for. In the par tic u lar
verb of choice, dis tringere, a term with roots in mil it ary penal law is
again util ized 155. In Frank ish times, this verb was aptly com mu nic ated
as dis tric tio and often com bined with the word ban nus 156.
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Here, the comes be came quite sig ni fic ant: For it was the comes who
was re spons ible for is su ing a re spect ive order (or din a tio); he was to
in vest ig ate (in quirere) pos sible of fenses and de term ine the iden tity of
the cap tured of fender (cuius homo sit). That the comes was to an swer
with his own prop erty, if this in vest ig at ive duty were neg lected, also
fol lowed an es tab lished prin ciple of ad min is trat ive law. In such a case,
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or in the case of all too power ful in di vidu als among the of fend ers, the
dux was to in ter vene and exact force (dis tringere) against the of‐ 
fender, for cing com pli ance. Free of fend ers were to be pun ished with
a fine of 40 shil lings and re quired to pay com pens a tion for any dam‐ 
ages; slave of fend ers – who must have been many in num ber in the
Bav arian army – were pun ished by death, with their mas ter held re‐ 
spons ible for those dam ages in curred.

Yet, there are ter min o lo gical dif fer ences com pared to Roman mil it ary
law; sol diers were no longer re ferred to as milites, but rather simply
as hom ines 157. We can not rule out the de- professionalization that is
sug ges ted by this ter min o lo gical shift, though seem ingly more im‐ 
port ant is the fact that the term it self re flects gen eral com puls ory
mil it ary ser vice, which was a par tic u larly rel ev ant fea ture of a duchy.
The more open term hom ines (“men”) could also in clude slaves.
Moreover, the term homo was more politically- charged, as can be
demon strated by the text of the gen eral oath of al le gi ance, which had
to be sworn to the Mer ovingian and Car oling ian rulers by the pop u la‐ 
tion of the Frank ish realm 158. For free adult men – fo cused if noth ing
else on fu ture mil it ary ser vice  – were to prom ise the Frank ish king
“al le gi ance like that of leudes” (fi del itas et leude s amio) 159 or to be
loyal (fi delis) to him “as a man should, by law, be to his mas ter” (sicut
homo suo dom ino per drictum esse debet) 160. That is pre cisely what
seems to be echoed by the concept of this Bav arian pro vi sion, even
though mil it ary loy alty (fi del itas) was a concept here used ex clus ively
with re gard to the king.
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Pre cisely the ex tens ive lack of an al le gi ance or loy alty cat egory in the
Bav arian lex is strik ing. The Lex Baiuvari orum doc u ments a legal situ‐
ation in which the sub or din a tion of dukes to the king is taken as a
given fact 161, thereby em phas iz ing the duces’ al le gi ance to the
king 162. Yet the pop u la tion of the Bav arian duchy was in all like li hood
not ob lig ated to pay this al le gi ance to the dux, al le gi ant solely to his
mil it ary com mand, in stead. This is an ar gu mentum e silen tio, by ne‐ 
ces sity. It re mains note worthy, how ever, that those ex amples in‐ 
cluded from the Bav arian and Ale man nic leges do not brand at tacks
on the life of the duke as in fi del itas. This can likely be at trib uted to
the fact that the free pop u la tion in this re gion, at the time of the
leges’ re cord ing, was re quired to prom ise fi del ity not to the dukes but
to the Frank ish kings. This find ing is im port ant, in so far as the Frank ‐
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ish rulers had in their concept of fi del ity (fi del itas) ab sorbed fun da‐
mental ele ments of Roman lae sae maies tatis, pla cing these upon the
legal found a tion of the gen eral oath of al le gi ance 163. The oath of al le‐ 
gi ance also en abled the Mer ovingian and Car oling ian kings to del eg‐ 
ate those legal powers to the rel ev ant office- holders, ac cord ing to
the ap pro pri ate mil it ary rank: Such was done through the in stru ment
of the ban. Under these con di tions, it be came pos sible to con nect
cri men lae sae maies tatis to the power of mil it ary func tion ar ies like
the duces. In deed, treason was not only re lated to at tacks on the per‐ 
son of the ruler but was in clus ive of dif fer ent mil it ary of fenses, as
well as pro tect ive of the highest of fi cials 164. Here, the ex tent to which
the ad op tion of cri men lae sae maies tatis could be closely con nec ted
with in fi del ity of fenses is once again demon strated 165. This in dic ates,
fur ther, how reg u la tions in the Bav arian duke’s stat ute – as these legal
con cepts were first re ceived in the con text of king ship – were suc‐ 
cess fully im ple men ted into the ad min is trat ive routine of a bor der
province.

IV. From Roman Mil it ary Law to
the Duke’s Stat ute of the Lex
Baiuvari orum
In this in vest ig a tion of the ad op tion and ap pro pri ation of late Roman
mil it ary law in early me di eval Bav aria a clear dis tinc tion has been
drawn between the his tor ical con text of the es tab lish ment of Bav aria
as a duchy and the re flec tion of mil it ary ele ments in the text of the
Bav arian law code. This was due not only to the un cer tainty in pre‐ 
cisely dat ing the draft of the Lex Baiuvari orum but also to a meth od‐ 
o lo gical cau tion not to in ter mix tex tual ob ser va tions with gen eral
his tor ical find ings from the out set. Nev er the less, the aim was to il lus‐ 
trate a re gional con text within which the pro vi sions of the Bav arian
lex make sense. This “sense” hap pens to be largely a product of
Frank ish in terests in Bav aria.
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Re gard ing the ori gins of the Bav arian duchy, as more re cent re search
has iden ti fied a clear bor row ing from pre curs ory provincial- Roman
struc tures, a re gion ally dif fer ent in teg ra tion of provincial- Roman ele‐ 
ments into the Bav arian duchy seems plaus ible. Fort resses, roads,
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fiscal prop erty etc. could be in teg rated by the post- Roman rulers and
their mil it ary elites into the new func tional en tity of the Bav arian
duchy. As a res ult, we not only en counter the highly com plex Roman
concept of via pub lica in the Lex Baiuvari orum, but also mu nera pub‐ 
lica, such as paraveredus and an gariae, even though such ob lig a tions
were in creas ingly trans ferred to the de pend ents of ec cle si ast ical in‐ 
sti tu tions, as in dic ated in the stat ute on coloni of the Lex Baiuvari‐ 
orum 166.

How ever, such a regional- historical per spect ive can only provide the
back ground needed to call at ten tion to the com plex ity and se lect ive
nature of the prob lems ad dressed in this legal codes. For while there
is no doubt that the Lex Baiuvari orum was in ten ded for Bav aria, it
can not be as sumed with equal cer tainty that the Lex was writ ten in
Bav aria by a Bav arian 167. Early me di eval Baiuvaria was a bor der re‐ 
gion of the ex pan ded Frank ish king dom; and it was in the scope of
this king dom that ad op tion and ap pro pri ation pro cesses of legal sys‐ 
tems oc curred – traces of which are tan gible in the text of the Bav‐ 
arian lex. The res ult, one could con clude, is a com pil a tion of vari ous
legal in flu ences, fused into a com pos ite whole through the dir ect ing
hands of its com pilers. Ho mo gen iz a tion – to the ex tent that the text’s
vari ous stages would be come in dis tin guish able – did not occur, how‐ 
ever 168.
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The quoted pro vi sions from the chapter on the duke re veal the “in‐ 
con sist ent” flex ib il ity that is char ac ter istic of the legal prac tice of the
mil it ary, sub or din ated to the pur pose of main tain ing mil it ary dis cip‐ 
line and the army’s read i ness for de ploy ment. It is pre cisely these
many ar bit rary ele ments, which demon strate the at tempt to re con‐ 
cile legal con sid er a tions with prac tical needs. On the other hand, the
stark sep ar a tion between treas on ous of fenses and those other of‐ 
fenses pen al ized by fines, as well as the dis tinc tion between of fenses
com mit ted in war time and those com mit ted in peace time, demon‐ 
strates the im port ance of de fin ing cru cial is sues as pre cisely as pos‐ 
sible in a fron tier duchy. In this light, the Lex Baiuvari orum proves to
be a power ful text, il lus trat ive of the ex cep tional char ac ter of the
fron tier duch ies and their par tic u lar legal order, in strik ing con trast
to the other leges of the Frank ish king dom.

35



Late Roman Military Law in the Bavarian Code

It is not read ily pos sible to name one defi n ite writ ten source or
model for those ele ments evid ently per tain ing to mil it ary law in the
duke’s stat ute in the Lex Baiuvari orum. A form of um brella law for all
Frank ish duch ies, as Brun ner’s the ory of the lost Mer ovingian royal
de cree sug gests 169, would in deed not be without late Roman fore‐ 
run ners. How ever, equi val ent reg u la tions by the East ern Roman Em‐ 
per ors Ana stas ius  I (491-518) and Justinian  I (527-565) for duch ies in
North Africa and the Near East must un doubtedly be ruled out as the
dir ect model for the Mer ovingian royal law 170. Yet from where did the
Frank ish kings take their reg u la tions of mil it ary law and from which
texts could such a royal de cree have been com posed? In light of the
re main ing tex tual bor row ings, though also due to par al lels with the
Lex Ala man norum, it can be as sumed that it is not a mat ter of oral
cus tom ary law being writ ten down but one of the ad op tion of legal
texts. The mil it ary con text of the duchy and the pro vi sions con tained
within the Lex Baiuvari orum sug gest per haps less of a legal com pil a‐ 
tion on the Roman cri men lae sae maies tatis than a dossier of texts
per tain ing to mil it ary law. Such texts, it may be sug ges ted, were used
by the Frank ish kings as a frame work for their East ern duch ies. This
frame work was then fleshed out in di vidu ally in the spe cific duch ies
and, in part, trans lated into ver nacu lar terms. Nat ur ally, this is im‐ 
possible to prove with any cer tainty. If one takes the spec trum of the
re main ing trace able sources in the Bav arian lex into ac count, it does
not seem by any means im plaus ible, though still un likely, that the
Mer ovingian mon archs dir ectly called upon col lec tions of Roman
stat utes of mil it ary law. Such col lec tions are in deed well- attested and
were in wide cir cu la tion, as the Strategikon of Maurice has shown in
re flect ing older tra di tions of Latin mil it ary law 171. How ever, it is ul ti‐ 
mately the nu mer ous im prints of Vis igothic law in the Lex Baiuvari‐ 
orum, which make the Franks’ bor row ing from a Vis igothic text ori‐ 
gin at ing in Gaul (or, al tern at ively, from an in ter me di ate text draw ing
on such a text) seem pos sible. Karl Zeumer had sug ges ted that the
pro vi sions for treason in the Lex Baiuvari orum, as well as sim ilar reg‐ 
u la tions in the Lom bard Edic tus Rothari, might be trace able to a com‐ 
mon Vis igothic model. These pro vi sions would thus have been drawn
‘from the old law of the Vis igoths’, which had only been sus pen ded
under King Recces v inth in the mid 7  cen tury 172. The little that re‐ 
mains today of the ex tens ive Codex Eur i cianus 173 hardly al lows for
any con clu sions to be made as to the Vis igothic mil it ary law at the
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time. This is the case, even when re cor ded pro vi sions about the
patro cinium and the Bu cel larii allow us to sup pose that, ori gin ally, the
Codex Eur i cianus would have con tained much more, re gard ing ques‐ 
tions of mil it ary law, than in dic ated by the few re main ing frag ments
we have today 174. Me tic u lously com par ing the Lex Baiuvari orum with
its Vis igothic sources and par al lels, Isa bella Fastrich- Sutty has
brought to light many as pects on the meth ods ap plied by the com‐ 
pilers when draft ing the Bav arian law- code. Yet for the title on the
duke, spe cific ally, she was hardly able to identify par al lels to Vis‐ 
igothic law 175. How ever, the num ber of par al lels to be pos sibly taken
into ac count in this do main may be lar ger than ini tially as sumed 176.

Per haps the method of strict tex tual com par ison reaches its lim its in
the case of mil it ary law. Pre cisely the flex ib il ity of mil it ary law in im‐ 
pos ing sanc tions, in par tic u lar, may have ad vised its com pilers
against an all too rigid trans fer of sanc tions from a pos sible model to
the equi val ent of fenses in the Lex Baiuvari orum. Im port ant to the ad‐ 
op tion and af ter life of Roman mil it ary law in the Lex Baiuvari orum
was the re ser va tion of the death pen alty and con fis ca tion for par tic u‐ 
larly severe of fenses 177. Of par tic u lar in terest to the mod ern ob server
is the vari able hand ling of most sanc tions that oc curred. With this
con text in mind, a cer tain abil ity to work in de pend ent from ex ist ing
mod els ap pears among the com pilers, in that par tic u lar pun ish ments
at tested in Vis igothic law were now provided for of fenses that had
ac tu ally called for dif fer ent sanc tions in Vis igothic law 178.
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It can be as sumed that the al leged Mer ovingian royal de cree, which
had guided the con cep tion of the Frank ish duch ies, had already en‐ 
croached upon those Vis igothic legal texts upon which it was based.
For we must as sume that the pro vi sions for laesea maies tatis – ori gin‐ 
ally in ten ded for the Roman em peror, then ap plied to the suc cessor
kings – must have been even tu ally ap plied to the per son of the dux.
This was done, in order to link such pro vi sions to reg u la tions re gard‐ 
ing army dis cip line in war time and peace time, as well as to cla rify
ques tions of jur is dic tion and legal pro ced ure. This is even more likely,
given that the of fice of the dux played a dis tinctly more im port ant
role in the Frank ish con text than in the Vis igothic king dom, where of‐ 
fice and title ap pear in legal texts not be fore the 7  cen tury 179. The
ap peal of Brun ner’s concept of a Mer ovingian “royal de cree” as a de‐ 
creed frame work for the Frank ish duch ies lies, if noth ing else, in that
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it ex plains why such dif fer ent reg u la tions af fect ing the of fice of each
and every dux –  which had until that point been passed on within
vari ous tex tual con texts  – were then com piled into one con sist ent
stat ute, in ten ded es pe cially for the con di tions present in a fron tier
duchy 180.

The in cor por a tion of such mod els in the text of the Lex Baiuvari orum
will have provided an other reason to adapt par tic u lar items to
present- day con di tions, as con cerns the sanc tions to be im posed 181.
In the pro cess, fur ther far- reaching changes came to be – for ex‐ 
ample, the ec cle si ast ical trans form a tion of and changed reas on ing on
nu mer ous pro vi sions: He who kills the dux, it so reads, should pay for
the soul of the dux with his own, and his prop erty should be per man‐ 
ently con fis cated 182. The curi ous word choice anima pro anima and
in sempiternum im me di ately sug gests that a cleric must have been
in volved in the for mu la tion of this pas sage; there are many other pas‐ 
sages in the lex that carry the mark of the ec cle si ast ical hand, down‐ 
right em ploy ing Mo saic rhet oric 183. These pas sages do not only in‐
dic ate that ec cle si ast ical schol ars had some part to play: such pas‐ 
sages also doc u ment far- reaching pro cesses of the trans form a tion of
legal thought it self 184. The trans la tion of key legal terms and their re‐ 
lated con cepts into the ver nacu lar rep res ents an other mo ment ous
in ter ven tion in the law 185.
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In light of these many pos sible pro cesses of the pro duc tion, re cep‐ 
tion, com pil a tion, and re dac tion of legal texts, if one were to take
stock of the long jour ney late Roman mil it ary law has traveled since
its ini tial ad op tion in Gaul, to its tak ing root in early me di eval Bav aria,
one would, at best, main tain an in dir ect in flu ence of late Roman
texts. In the course of this pro cess, many fea tures of late Roman mil‐ 
it ary law be came ad ap ted, trans formed and newly le git im ized. But
even if legal change ap pears to be so dis cern ible in the long- term de‐ 
vel op ment, what is even more astound ing is the con sist ency and “ad‐ 
opt ab il ity” of Roman mil it ary law, with re gard to its defin i tion of pun‐ 
ish able of fenses. Its clas si fic a tion of cer tain of fenses as well as the
idea that the im pos i tion of sanc tions would have to be flex ible in mil‐ 
it ary mat ters seem to have had a large and longlast ing ef fect, so
much so that these clas si fic a tions were trans lated in Bav aria – par‐ 
tially em ploy ing Frank ish ex ample – into the ver nacu lar or lan guage
of the people 186. Much of this would now be come Bav arian in ter min‐
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133  J.  Rüpke, Domi mi li tiae (op.  cit., n.  127), p.  90  u.  95-96. Provid ing the
enemy with food, weapons and horses was re garded as a form of treason
already in the Roman period and par alleled with deser tion, see A.  Müller,
“Die Strafjus tiz” (art. cit., n. 127), p. 564 (re fer ring to Di gest 48, 4, 4) and 567.

134  This dis tinc tion is often drawn in early me di eval legal texts, which im‐ 
pose a mul ti plied fine for crimes com mit ted in hoste. Rel ev ant here is also
the lift ing of mar tial law by the de pos ition of arms (ar morum de positio) and
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the sus pen sion of the mil it ary ban (ban nus res isus), for which the ver nacu lar
term scaftlegi first ap pears in a ca pit u lary given by Louis the Pious in 829�
Postquam comes et pa genses de qualibet ex pedi tione hos tili re versi fuer int, ex
eo die super quad ra ginta noctes sit ban nus res isus, quod in lin gua theodisca
scaftlegi, id est ar morum de positio, vo catur (Ca pit u laria regum Fran corum 2,
A. Bor e tius, V. Krause (eds.), MGH LL, Sect. II, 2, 1897, No. 192, c. 13, p. 16. On
this term, see A. de Sousa Costa, Stud ien zu den volkss prac hi gen Wörtern in
ka rolingis chen Kapit u larien, Göttingen, 1993, p. 288-291; J. L. Nel son, “Vi ol‐ 
ence in the Car oling ian World and the Ritu al iz a tion of Ninth- Century War‐ 
fare”, in Vi ol ence and So ci ety in the Early Me di eval West, G.  Halsall  (ed.),
Wood bridge, 1998, p.  90-107, at 95� “Scaftlegi looks an cient and Ger manic,
but trans lates a Roman phrase.” Nel son, ibid. points to fur ther ver nacu lar
terms from the Car oling ian period bear ing a stamp of the late Roman mil it‐ 
ary.

135  L.  Bai., II, 3� Si quis seditionem ex citaverit con tra ducem suum, quod
Baiuuarii car mu lum di cunt, per quem inprimis fuerit lev atum, con ponat duci
DC  solidos. Alii hom ines qui eum se quuti sunt illi similes et con silium cum
ipso habuer unt, un usquisque cum CC  solidis con ponat. Minores pop uli qui
eum secuti sunt et liberi sunt, cum XL solidis con pon ant, ut tale scan dalum
non nas catur in pro vin cia (ed. v. Schwind [op. cit., n. 75], p. 294). This pro vi‐ 
sion does not refer ex clus ively to the situ ation in hoste.

136  On the mean ing of the old Bav arian term car mu lum see D. v. Kra lik, “Die
deutschen Be st andteile der Lex Baiuvari orum”, Neues Archiv der Gesell schaft
für ältere deutsche Geschicht skunde, 38, 1913, p. 13-55, 401-449 and 581-624,
at 425-429. The Latin term sedi tio is dir ectly trans lated into a Bav arian
word, sug gest ing that it should trans late a legal sys tem at iz a tion into the
ver nacu lar to make it easier to un der stand, but also to main tain the Latin
clas si fic a tion. The per sist ence of Latin vocab u lary as re lated to mil it ary
mat ters and the rel ev ance of Latin loan words is most aptly il lus trated by
Maurice’s Strategikon, where we find Latin terms dir ectly in ser ted into the
Greek text, see e. g. Strategikon XII B 24ed. G. T. Den nis (ed.) (op. cit., n. 34),
p. 484 and 486. See H. Mi haescu, “Les ter mes de com mandement milit aires
lat ins dans le Stra tegi con de Maurice”, Revue rou maine de lin guistique, 14,
1969, p.  261-272; G.  Reichen k ron, “Zur römischen Kom mandos prache bei
byz antin is chen Schrift s tellern”, Byz antin is che Zeits chrift, 54, 1961, p.  18-27;
T.  G.  Ko lias, “Tra di tion und Erneuer ung im frühbyzantinischen Reich am
Beis piel der militärischen Sprache und Ter min o lo gie”, in L’armée ro maine et
les bar bares du III  au VII  siècle, F. Val let, M. Kazanski (eds.), Saint- Germain-
en-Laye, 1993, p. 39-44.

e e
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137  L. Bai., II, 4; see below n. 140.

138  The dis tinc tion between sedi tio in gen eral and sedi tio as com mit ted
within the army draws on a Roman model. For the former, see Dig. 48, 19 (De
poenis), 38 § 2� Actores sedi tionis et tu multus pop ulo con citato pro qual it ate
dig ni tatis aut in furcam tollun tur aut bestiis obi ciun tur aut in in su lam de‐ 
porten tur (ed.  T.  Mommsen [op.  cit., n.  118], p.  876); for the lat ter (sedi tio
atrox mil itum) see Dig. 49, 16 (De re mil it ari), 3, §§ 19-21� Qui seditionem at‐ 
ro cem mil itum con citavit, cap ite pun itur. Si intra vo ci fer ationem aut levem
quer el lam sedi tio mota est, tunc gradu mi li tiae dei citur. Et cum multi milites
in ali quod fla gi tium con spirent vel si legio de fi ciat, avo cari mi li tia solent (ed.
T.  Mommsen, ibidem, p.  888). See also J.  H.  Jung, “Die Rechtss tel lung”
(op. cit., n. 29), p. 996.

139  As again be comes evid ent from Maurice’s Strategikon I, 6, 5� “If some
dare to in stig ate a con spir acy or sedi tion against the com mander of their
unit for whatever reason, they shall be de cap it ated, in par tic u lar the lead ers
of the gang” (Εἴ τινες τολμήσωσι συνωμοσίαν ἢ φατρίαν ἢ στάσιν κατὰ τοῦ
ἄρχοντος τοῦ ἰδίου ποιῆσαι ὑπὲρ οἱασδήποτε αἰτίας, κεφαλικῇ τιμωρίᾳ
ὑποβληθῶσι, κατ᾿ ἐξαίρετον οἱ πρῶτοι τῆς συνωμοσίας ἢ τῆς στάσεως
γενόμενοι; ed. G. T. Den nis, [op. cit., n. 34] p. 94-5). This pas sage seems to
re flect a fun da mental prin ciple of Roman mil it ary law. On con spir a tio see
the Lex ‚Quisquis‘ (quoted above n. 121), and J. H. Jung, “Die Rechtss tel lung”
(op. cit., n. 29), p. 996.

140  L. Bai., II, 4� Si quis in ex er citu quem rex or dinavit vel dux de pro vin cia
illa scan dalum ex citaverit infra pro prium hostem, et ibi hom ines mor tui fuer‐ 
int, con ponat in pub lico DC solidos. Et quisquis ibi aut per cus siones aut pla gas
aut hom icidium fe cerit, con ponat sicut in lege habet, uni cuique secun dum
suam gene a lo giam. Et ille homo qui haec com misit, be nignum in putet regem
vel ducem suum, si ei vitam con ces ser int. De minoribus autem hom inibus, si
in hoste scan dalum com mis er int, in ducis sit pot est ate qualem poe nam
susteneant. Et ille usus erad ic an dus est, ut non fiat: Solet enim pr op ter pab ula
equorum vel pr op ter ligna fieri scan dalum, quando ali qui de fend ere volunt
casas vel scurias ubi fenum vel granum in veni unt. Hoc vetan dum est, ne fiat.
Ut si quis in venerit pab u lum vel ligna, tollat quantum vult, et nemine vetet
tollendi, ut per hoc scan dalum non nas catur. Si quis hoc ausus fuerit facere
aut con tra dicere ali quid quod facere lex vetat, illi tunc, si in ventus fuerit,
coram duce dis cip linae hos tili subi aceat vel ante comitem suum, id est L per‐ 
cus siones ac cipiat (ed. v. Schwind [op. cit., n. 75], p. 295-297). Trans la tion by
Rivers (op. cit., n. 113), p. 125.
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141  See F. Bey erle, “Die süddeutschen Leges” (art. cit., n. 83), p. 355-356 em‐ 
phas iz ing the Frank ish back ground vis ible in the gen eral clause dux de pro‐ 
vin cia illa.

142  M.  Fuhr mann, “Ver bera”, Pauly’s Realencyclopädie der classis chen Al‐ 
tertum swis senschaft, Suppl., 9, 1962, p. 1589-1597. See also O. Stoll, “‚Heeres‐ 
diz ip lin‘. Vom Einfluß Roms auf die Ger manen”, in Id., Römisches Heer und
Gesell schaft. Ges am melte Beiträge 1991-1999, Stut tgart, 2001, p. 269-279.

143  On the mean ing of heimzuht and heri raita see v. Kra lik, “Die deutschen
Be st andteile” (art.  cit., n.  136), p.  438-439. Sousa Costa, Stud ien zu den
volkss prac hi gen Wörtern (op.  cit., n.  134), p.  321-322 clearly un der rates the
mil it ary im port ance of these terms. For the legal dis tinc tion see also H.-
R.  Hage mann, “Vom Ver brechenskata log des alt deutschen Stra frechts”,
Zeits chrift der Savigny- Stiftung für Rechts geschichte, Ger man istische Ab‐ 
teilung, 91, 1974, p. 1-72, at 13-17.

144  L. Bai., IV (De liberis, quo modo con ponun tur), 23� Si quis liberum hos tili
manu cincxerit, quod heri raita di cunt, id est cum XLII clyp peis, et sagit tam in
cur tem proiecerit aut quod cum que tel arum genus, cum XL solidis con ponat;
duci vero ni hilo minus. 24� Si autem minus fuer int scuta, verum tamen ita per
vim iniuste cincxerit, quod heimzuht vo cant, cum XII  solidis con ponat (ed.
v. Schwind [op. cit., n. 75], p. 331-332).

145  As is at tested for the reign of Charles the Bald by the Ca pit u lare Sil va‐ 
cense of 853, c. 3� Simi liter de col lec tis, quas Theudisca lin gua her izuph ap‐ 
pel lat, et de his, qui im munit ates in frin gunt et qui in cendia et vol un taria
hom icidia ad ad sal ituras in domos fa ciunt (Ca pit u laria regum Fran corum 2
[op. cit., n. 134], No. 260, 272).

146  Pac tus legis Salicae, 42 (De hom icidiis in genuorum) and 43 (De hom icidiis
a con tub ernio fac tis) (ed.  K.  A.  Eck hardt, MGH LL nat. Germ., IV, 1,1962,
p. 154-156 u. 162-64) are based on the same sys tem at iz a tion as the Bav arian
pro vi sion on heimzuht and heri raita. On hari raida see also Lex Ribuaria 67
(64) (De hom ine in domo pro pria oc ciso) (F. Bey erle, R. Buch ner (éds.), MGH
LL nat. Germ., III, 2, 1954, p. 118), with spe cific a tions.

147  H.-R. Hage mann, “Vom Ver brechenskata log” (art. cit., n. 143), p. 16-19.

148  Ibidem, p. 21.

149  This is most ob vi ous in the so- called Sum mula de ban nis, trans mit ted in
an early 9   cen tury ma nu script from North east ern France (Bam berg,
Staats bib lio thek, Jur. 35) that also con tains Lex Salica, Lex Ribuaria and Lex

th
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Ala man norum: De octo ban nus unde dom nus nos ter vult, quod ex eant solidi
LX. […] 5� Qui raptum facit, hoc es qui fem i nam in gen uam trahit con tra vol‐ 
un t atem par entum suorum. 6� Qui in cendium facit infra pat riam, hoc est qui
in cendit al terius casam aut scuriam. 7� Qui har izhut facit hoc est qui frangit
al terius sepem aut portam aut casam cum vir tute (Ca pit u laria regum Fran‐ 
corum 1, A. Bor e tius  (ed.), MGH LL Sect., II, 1, 1883, No.  110, p. 224). On the
ma nu script see H.  Mordek, Bib lio theca ca pit u larium regum Fran corum
manuscripta (op. cit., n. 14), p. 17-18.

150  L. Bai., II (De ducibus et eius causis quae ad eum per tin ent), 5� Si quis in
ex er citu infra pro vin cia sine ius sione ducis sui per for tiam hos tilem ali quid
praedere volu erit aut fenum tollere aut granum vel casas in cend ere, hoc
omnino test amur, ne fiat. Et exinde curam ha beat comis in suo comit atu;
ponat enim or din ationem suam super cen tu r i ones et decanos et un usquisque
provideat suos quos regit, ut con tra legem non fa ci ant. Et si ali quis
praesump tiosus hoc fe cerit, a comite illo sit re quiren dum cuius homo hoc fecit.
Et si ille comis neg lexerit in quirere quis hoc fecit, ille omnia de suis rebus
restituat; tamen tem pus re quirendi ha beat. Et si talis homo po tens hoc fe cerit,
quem ille comes destringere non potest, tunc dicat duci suo et dux illum dis‐ 
tringat secun dum legem. Si liber est, XL solidos sit culp ab ilis et omnia similia
restituat. Si ser vus hoc fe cerit, cap it ali subi aceat sen ten tiae; dominus vero
eius omnia similia restituat, quia servo suo non con test avit, ut talia non
faceret. Quia si vos met ipsos comed itis, cito de fi citis. Comes tamen non neg‐ 
legat cus todire ex er citum suum, ut non fa ci ant con tra legem in pro vin cia sua
(ed.  v.  Schwind [op.  cit., n.  75], p.  297-298). Trans la tion by Rivers (op.  cit.,
n. 113), p. 125-126.

151  Ca pit u laria regum Fran corum, 1, Bor e tius (ed.) (op. cit., n. 149), No. 1, p. 1-
2.

152  See Gregory of Tours, Liber his toriarum, VIII, 30 (B. Krusch, W. Levison
(eds.), MGH SS rer. Mer., I, 1 , Han over, 1951, p. 393-395.

153  On the ad apt a tion of Roman mil it ary of fices into Frank ish ad min is tra‐ 
tion see A. C. Mur ray, “From Roman to Frank ish Gaul: Cen ten arii and cen‐ 
tenae in the ad min is tra tion of the Mer ovingian king dom”, Tra di tio, 44, 1988,
p. 59-100.

154  In ad di tion to the Vis igothic ref er ence given by I.  Fastrich- Sutty, Die
Rezep tion west got ischen Rechts (op. cit., n. 6), 155 as a base for L. Baiuv., II, 5
(L. Vis., VIII, 1, 9� Leges Vis igo thorum, ed. K. Zeumer, MGH L nat. Germ., I, 1,
1902, 316-7) one should note that some Vis igothic An ti quae (e.g. L. Vis. IX, 2,
3 u. 4, ibd. 367-8) refer to the com plete mil it ary hier archy as in the Bav arian
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clause, that is in clud ing the comes (civ i tatis), the cen ten arius and the
decanus.

155  On the term dis tric tio and its se mantic con nec ted ness to rigor, sever itas
and dis cip lina mil it aris see F. Schulz, “Roman re gisters of births and birth
cer ti fic ates”, Journal of Roman Stud ies, 32, 1942, p. 78-91 and 33, 1943, p. 55-
64, at 62.

156  On the Frank ish ban nus and its pos sibe de riv a tion from the Roman legal
concept of im per ium see W.  E.  Voss, “Vom römischen Provinzialprozeß”
(art.  cit., n.  16), p.  104-105. On the ter min o logy re lated to ban nus see also
H. Wiess ner, Twing und Bann. Eine Studie über Herkunft, Wesen und Wand‐ 
lung der Zwing-  und Ban nrechte, Vi enna, 1935.

157  See L. Sarti, Per ceiv ing War and the Mil it ary (op.  cit., n. 42), p.  102-129
and 249-288.

158  S. Es ders, “Treueidleis tung und Rechtsveränderung” (art. cit., n. 25); Id.,
“Recht liche Grundla gen” (art. cit., n. 25).

159  For mula Mar culfi, I, 40 (For mu lae Mer ovin gici et Ka rolini aevi, ed.
K. Zeumer, MGH LL Sect., V, 1886, p. 68). Leudes is a ver nacu lar term equi val‐ 
ent to hom ines here.

160  As we find find it in two for mu las for the oath of fi del ity sworn to Char‐ 
le magne in 802� Ca pit u laria regum Fran corum, 1, ed.  Bor e tius (op.  cit.,
n.  149), No.  34, p.  101-102; see S.  Es ders, “Fidelität und Rechts viel falt. Die
sicut- Klausel der früh- und hoch mit telal ter lichen Ei d for mu lare”, in
Hiérarchie et strat i fic a tion so ciale dans l’Oc ci dent médiéval (400-1100),
F. Bou gard, D. Iogna- Prat, R. Le Jan (eds.), Turnhout, 2008, p. 239-255.

161  H. Siems, “Herrschaft und Kon sens” (art. cit., n. 79).

162  L.  Bai., III: Dux vero qui presest in pop ulo, ille sem per de genere
Agilofingarum fuit et debet esse, quia sic reges ante cessores nos tri con cesser‐ 
unt eis: ut qui de genere il lorum fi delis regi erat et prudens, ipsum con stituer‐ 
unt ducem ad re gendum pop u lum illum (ed. v. Schwind [op. cit., n. 75], p. 313).

163  S.  Es ders, “Treueidleis tung und Rechtsveränderung” (art.  cit., n.  25),
p. 33-37.

164  See above n. 121 the pas sage quoted from the Lex ‚Quisquis‘ of 397.

165  J. Weitzel, “Das Majestätsverbrechen” (art. cit., n. 122) does to my mind
not offer a con vin cing ex plan a tion for the simili ar it ies and dif fer ences
between maies tas and in fi del itas by tra cing the former to Roman and the
lat ter to (what he be lieves was) “Ger manic” legal tra di tion.
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166  L. Bai., I, 13 (ed. v. Schwind [op. cit., n. 75], p. 286-290). See W. Metz, “Die
ho frecht lichen Bestim mun gen der Lex Baiuvari orum I, 13 und die fränkische
Reichs gutver wal tung”, Deutsches Archiv für Er forschung des Mit telal ters, 12,
1956, p.  187-196; T.  J.  Rivers, “The Man orial Sys tem in the Light of Lex
Baiuvari orum I, 13”, Frühmittelalterliche Stud ien, 25, 1991, p. 89-95; such ob‐ 
lig a tions were often re ferred to as ser vitia pub lica in the early me di eval
period. See S.  Es ders, “‚Öffentliche‘ Abgaben und Leis tun gen im Übergang
von der Spätantike zum Frühmittelalter: Konzep tionen und Be funde”, in Von
der Spätantike zum frühen Mit telal ter (op. cit., n. 8), p. 189-244, at 193-194.

167  H. Siems, “Herrschaft und Kon sens” (art. cit., n. 79).

168  I. Fastrich- Sutty, Die Rezep tion des west got ischen Rechts (op. cit., n. 6).

169  H.  Brun ner, “Über ein ver schol lenes merow ingisches Königsgesetz”
(art. cit., n. 82), p. 605 and 618.

170  S. Es ders, “Spätantike und frühmittelalterliche Dukate” (art.  cit., n.  74),
p. 428-433.

171  See above n. 130 and 139.

172  K.  Zeumer, “Geschichte der west got ischen Ge set zge bung II”, Neues
Archiv der Gesell schaft für ältere deutsche Geschicht skunde, 24, 1899, p. 39-
122, at 59-60.

173  On the Codex Eur i cianus see J.  Har ries, “Not the Theodo sian Code:
Euric’s Law and Late Fifth- Century Gaul”, in So ci ety and cul ture in late an‐ 
tique Gaul, re vis it ing the sources, R. W. Math isen, D. R. Shan zer (eds.), Alder‐ 
shot, 2001, p.  39-51; D.  Liebs, Römische Jur is pru denz in Gal lien (op.  cit.,
n.  16), p.  157-163. On the back ground see M.  Koch, Eth nis che Identität im
Entstehung s prozess des span is chen West goten reiches, Berlin- New York, 2012,
p. 59-71.

174  W. Kienast, “Ge folgswesen und Patro cinium im span is chen West goten‐ 
reich”, His tor ische Zeits chrift, 239, 1984, p. 23-75.

175  I.  Fastrich- Sutty, Die Rezep tion des west got ischen Rechts (op.  cit., n.  6),
p. 155-157 and 211-213.

176  See M. E. Osaba García, “En torno a Lex Vis igo thorum IX, 2� ‚De his qui ad
bel lum non vadunt aut de bello refu gi unt”, in Civ itas, iura, arma. Or ganizza‐ 
zioni mil it ari, istituzioni gi ur idi che e strut ture so ciali alle ori gini dell'Europa
(sec.  III–VIII). Atti del Sem in ario in ternazionale Cagliari 5-6  ot tobre 2012,
F. Botta / L. Los chiavo (eds.), Lecce, 2015, p. 159-191.
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177  See above n. 113.

178  Fur ther par al lels – not dealt with in this art icle – in clude the nine fold
mul ti plic a tion of penal fines, see, e.g., L. Bai., II, 12 (ed. v. Schwind [op. cit.,
n.  75], p.  306) and L.  Vis., IX, 2, 5 (An ti qua), ed.  Zeumer (op.  cit., n.  154),
p. 368-369.

179  R.  Spran del, “Dux und comes in der Mer ovingerzeit”, Zeits chrift der
Savigny- Stiftung für Rechts geschichte, Ger man istische Ab teilung, 74, 1957,
p. 41-84, at 55. Vis igothic duces are first at tested in the laws of king Chindas‐ 
v inth (a. 642-653). One can not rule out the pos sib il ity of Lom bard in flu ence
here, since duces are at tested in Lom bard Italy much earlier.

180  H.  Brun ner, “Über ein ver schol lenes merow ingisches Königsgesetz”
(art. cit., n. 82).

181  See H. Siems, “Herrschaft und Kon sens” (art. cit., n. 79).

182  See above n. 113 and 117.

183  G. Köbler, “Die Begründungen” (art. cit., n. 117), p. 69-85. On the lit er ary
char ac ter of some pas sages in the Bav arian code see F. Bey erle, “Die beiden
süddeutschen Stammes rechte” (art. cit., 77), p. 119-120.

184  The pos sible func tion of Augs burg both as epis copal see and as the
duke’s res id ence (see above, n. 58 and 59) might have an im pact on the in‐ 
ter pret a tion of some ec cle si ast ical prov sions con tained in the Bav arian
code.

185  See above n.  136 and 143. On verac u lar ter min o logy in early me di eval
Bav aria see H. Tiefen bach, “Quod Paiuuari di cunt — Das alt bair ische Wort‐ 
ma ter ial der Lex Baiuuar i orum”, in Die bair ische Sprache. Stud ien zu ihrer
Geo graphie, Gram matik, Lexik und Pargmatik. Fest s chrift für Lud wig Ze het‐ 
ner, A. Greule, R. Hoch holzer, A. Wild feuer (eds.), Re gens burg, 2004, p. 263-
290; W. Haubrichs, “Baiern, Romanen und An dere: Sprac hen, Namen, Grup‐ 
pen südlich der Donau und in den östlich der Alpen während des frühen
Mit telal ters”, Zeits chrift für bay erische Landes geschichte, 69, 2006, p.  395-
465.

186  H. Tiefen bach, “Quod Paiuuari di cunt” (art. cit., n. 185).
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English
This paper in vest ig ates the in flu ence of late Roman mil it ary law on the Lex
Baiuvari orum – a text, which served as the basis for the Mer ovingian kings’
or gan iz a tion of the Frank ish king dom’s east ern border- region as a ducatus
or duchy. Par tic u lar con sid er a tions con cern ing the his tor ical back ground of
the Bav arian duchy’s form a tion will be ad dressed, after which pro vi sions for
the pro tec tion of the Bav arian dux or duke, largely as relates to treason and
mil it ary dis cip line, will be in vest ig ated. By com par ing sources for the
Roman cri men lae sae maies tatis and other legal texts of Roman mil it ary
writers, it will be demon strated that the pro vi sions of the Bav arian law- code
clearly bear the in flu ence of Roman mil it ary law.

Français
Cet ar ticle étu die l'in fluence du droit mi li taire ro main tar dif sur la Lex Baiu‐ 
va rio rum un texte, qui a servi de base aux rois mé ro vin giens pour l'or ga ni‐ 
sa tion en duché (du ca tus) de l'est de la ré gion fron ta lière du royaume franc.
Il prend par ti cu liè re ment en consi dé ra tion le contexte his to rique de la for‐ 
ma tion du duché de Ba vière. En suite, les dis po si tions pour la pro tec tion du
duc (dux) de Ba vière se ront étu diées, se rap por tant es sen tiel le ment à la tra‐ 
hi son et la dis ci pline mi li taire. En com pa rant les sources sur le crime de
lèse- majesté ro main et d'autres textes ju ri diques d'au teurs mi li taires ro‐ 
mains, il sera dé mon tré que les dis po si tions de la loi ba va roise portent clai‐ 
re ment l'in fluence du droit mi li taire ro main.
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