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Why write (or not) a constitution in the 21st
Century?
Xavier Philippe

OUTLINE

I. Background reasons for writing (or not) a constitution
1.1. War, civil crisis, failed state with defeat of the previous ruler
1.2. No real loser(s) but everybody agrees on the necessity to set up a new
contract for the society (a new constitution)
1.3. Accounts of the past have not (yet) been settled and need a
constitutional answer: the existing constitution should be amended or
changed
1.4. Putting existing facts & relations in accordance with texts (transitional
arrangements, military regimes, non-written constitution)
1.5. For no specific reasons: technical writing

II. Elements to be taken in consideration when making the decision of
writing or not writing a constitution?

2.1. The Time Frame
2.2. The pre-existing obligation to write a constitution in accordance with
previous agreements
2.3. The nature of the process: what is possible and what is not possible?
Design, Openness, participation
2.4. The involvement of the international community
2.5. The implementation: The day after

As Some Kinds of Final Thoughts: The changes to be brought (the rationale
behind the choice of writing a constitution)

TEXT

“Writing or not Writing a consti tu tion? That is the ques tion!” Should
William Shakespeare’s famous sentence in Hamlet (3rd Act, Scene 1)
be refor mu lated to constitution- making processes and would it be
relevant for the forth coming discus sions during this conference?

1

This is a rather diffi cult ques tion as our under standing of the reasons
for writing a consti tu tion is usually shaped through our legal culture
and our own under standing of the useful ness of the consti tu tion as a
legal tool. In short, there are as many answers as constitution- making
processes or countries.
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Asking the ques tion “Why shall we write a consti tu tion?” is nearly
impossible to answer as the core elements of the answer are
numerous, some non- legal and prob ably irra tional if only seen from a
lawyer’s perspective.

3

There are obvi ously a number of common reasons explaining why a
consti tu tion in a form or another is needed: they should be taken into
consid er a tion but also be mitig ated by each and every context as no
consti tu tional making- process looks like another.

4

Such a ques tion “writing or not writing” cannot receive any answer if
we are unable to prelim in arily reply to two other ques tions: “In which
context?” and “For what purpose?”.

5

So, it looks like an impossible task to find a global recipe to answer
this ques tion! However, we should try and find reasons why the
organ isers chose this topic as an intro ductory theme.

6

We can start by playing a rather common game nowadays, asking AI
“why should we write a consti tu tion?”. The answers are quite
inter esting and can help us to initiate a general discus sion about
these reasons. In a nutshell, the answer is “Writing a consti tu tion
gives clarity, legit imacy, and protec tion—but can also lock in rigidity
and create new polit ical struggles. Not writing one preserves
flex ib ility and adapt a tion—but risks uncer tainty and abuse of power”.
The elements put forward for the writing of a consti tu tion are: 1) the
respect for the rule of law and limits on powers, 2) clarity and
access ib ility, 3) legit imacy and consensus, 4) protec tion of rights and
5) predict ab ility for governance. The elements for not writing a
consti tu tion are: 1) rigidity, 2) illu sion of stability, 3) conflicts in
drafting, 4) risk of judi cial overreach”. 1

7

Looking at these elements is not unfa miliar for consti tu tional lawyers
accus tomed to consti tu tional drafting and a number of these
elements are defin itely entering into this debate. It even seems that
the key elements to be discussed lie more into the reasons for “not
writing” than the elements in favour of “writing”.

8

However, these answers are quite general and discon nected from any
specific context. An inter esting element lies in the first sentence
given by AI when intro du cing the answer: “Great ques tion—whether
or not to write a consti tu tion is one of the deepest debates in
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polit ical and legal philo sophy. A consti tu tion is not just a legal
docu ment; it’s also a polit ical, cultural, and symbolic choice”. It puts
forward the idea that contex tual elements are more important than
the tech nical ones.

Leaving this first tech no lo gical approach about the reasons for
writing a consti tu tion, it remains that the ques tion “why” is deeply
rooted in the legal culture and history of each country and every
person approached to answer this ques tion would prob ably have
different explan a tions, depending from his or her angle of approach.

10

However, if such an issue has become a key ques tion, this is partly
because there has been a growing discrep ancy between what we
learnt from a theor et ical point of view (espe cially when we were
students and when we taught them late) deriving from Consti tu tional
history of the 18th century and the changes brought by new ways of
dealing with consti tu tional needs in many soci eties embarked in
constitution- making processes. The idea of writing a consti tu tion is
not only based on the people’s will and the sover eignty of the people
but has also become a strategy to resolve conflicts in divided
soci eties, neces sary in times of changes. From the second half of the
20th century, different waves of consti tu tion writing took place,
espe cially after WW2 and espe cially from the middle of the 1980’s
until now, through what has been called the “third wave
of constitutionalism”. 2 This is quite well known and I do not want to
chal lenge that or deepen too much these explan a tions. This remains
true for the begin ning of the 21st century.

11

I would rather focus on what I do consider as a bundle of indic ators
for writing a consti tu tion. and start by some reminders to put us in
the situ ation of consti tu tional drafters and the reasons for making
such a choice.

12

If one starts with the reasons clas sic ally used to explain why a (new)
consti tu tion should be written, there are a number of clas sical
elements related to the substance of the consti tu tion that could
obvi ously be mobil ised. The writing of a consti tu tion is first and
fore most a means to secure a number of rules and prin ciples that are
considered as key elements to be entrenched into the consti tu tion. A
consti tu tion is compar able as “A rule of the game” for a given society
that every body has to respect in order to make the social and
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polit ical life accept able. Clas sical elements such as the separ a tion or
sharing of powers, the protec tion and securing of funda mental rights,
a system of govern ment, setting up proced ures for estab lishing
rela tion ships between State organs, locally and inter na tion ally… all
these elements remain but are rather focused on the substance of the
consti tu tional text. In a nutshell this is what the discus sions about
consti tu tion drafting will be about. Writing a consti tu tion is logic ally
seen as a means to protect the society and the indi viduals from abuse
of powers offering them a peaceful and work able envir on ment for
their life. So, these clas sical reasons remain and should still be
considered as part of the answer. But still there are a number of
para meters that should be taken into consid er a tion, going beyond
these clas sical elements.

As previ ously mentioned, there is a need to under stand what is the
rationale behind the decision for embarking into the writing of a
consti tu tion. These elements are mainly contex tual and subjective
ones and will be discussed here after.

14

However, two prelim inary issues should be pointed out.15

The ques tion of writing a consti tu tion should be first defined. What
do we mean by “writing a consti tu tion”? Is a consti tu tional
amend ment part of “writing a consti tu tion” or should these words
only be kept for the complete renewal of a consti tu tion, that is to say
the writing of a complete new text? Logic ally, writing a consti tu tion
should be limited to the writing of a brand- new text and not to
consti tu tional amend ments. However, such a posi tion can be
dangerous as in some cases, amend ments of the consti tu tion will
completely change the struc ture of the regime and could be
eval u ated as putting in place a new consti tu tional regime (See for
instance Indonesia where three sets of consti tu tional amend ments
have renewed the Constitution). 3 The same goes with the complete
renewal of the consti tu tion as chan ging words does not mean
chan ging the insti tu tions or their rela tion ships. A new consti tu tion
can replicate—using different wording—what existed before… Was
the writing in such a case useful and neces sary or could it be
considered as a faked process and a faked new consti tu tion? Is it a
real writing if nothing changes?
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Another prelim inary key point is to clearly know what elements
should we consider as being included into the ques tion? Writing a
consti tu tion is both a result (the text itself) and a process. What do
we consider in such a ques tion? The result or the process? And
should the imple ment a tion be included into this writing process? A
choice should be made and the answers can differ dramat ic ally from
one person to another or one situ ation to another. But what kind of
credit do we give to the writing- process and the imple ment a tion?
Should this be part of the reasons why a consti tu tion should be
written? This is an issue on which many different posi tions could be
held and on which prac tical work in consti tu tional making processes
gives some kinds of direc tion on what to do and not to do.

17

I would here rather focus on two aspects that the AI left aside for
answering this ques tion: What are the back ground reasons for
writing a consti tu tion in a given country? (I) And what are the
elements to be taken in consid er a tion when making the decision to
write or not to write? (II)

18

I. Back ground reasons for writing
(or not) a constitution
I would like to start mentioning the reasons clas sic ally or often used
to explain why a new consti tu tion should be written. I would say that
under certain circum stances, writing is not an option; in some others
cases this can be discussed, at least on how to write and what to
write. This is obvi ously related to the context and what B. Ackerman
called “The consti tu tional moment”. 4 Even though, every situ ation is
unique, there are some clas si fic a tions of situations 5 that we can try
to identify to make things clearer.

19

1.1. War, civil crisis, failed state with
defeat of the previous ruler
One of the first clas sical elements lies on a situ ation of chaos when a
major crisis occurred, defeating the previous ruler and where a new
consti tu tional dispens a tion is needed. This major change over turns
the previous regime and the call for a new consti tu tion is often the
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logical consequence of the end of the armed conflict or the crisis.
There is a need for a new consti tu tion because the old one is
asso ci ated with the past—reminding times when the rule of law and
funda mental rights were not respected. A new consti tu tion is sought
because nobody wants the old one to remain in force: there is a
general agree ment amongst the different branches of the society to
change the consti tu tion and to create a new consti tu tional
frame work. The need for a change is both psycho lo gical and legal.
Whatever was the content of the previous consti tu tion, it cannot
carry on further. This need for a new consti tu tion takes place in a
general move ment where the former rulers are sued in courts and
usually takes place in a kind of chaotic trans ition where an agree ment
on a new consti tu tion does not mean an agree ment on its content.
However, there is a need for a change and a general consensus occurs
on the neces sity to design a new frame work with new prin ciples. This
is what Prof. Etienne Mureinik used to call a “bridge” between the evil
past and a new society through a constitution. 6

This situ ation is usually asso ci ated with peace processes, national
confer ences or other types of specific events often gath ering those
who will be in charge of writing a new consti tu tional charter. It
usually comes in times of trans ition. The main specificity of this
situ ation lies in the freedom of constitution- makers to decide upon
the type of consti tu tion they want to make. Quite often, peace or
polit ical agree ments already contain a number of consti tu tional
prin ciples or values that the consti tu tional making- body will have to
imple ment. So, the discre tionary power is not complete even in these
cases. One has also to take into consid er a tion that the initial
consensus amongst the drafters can quickly turn into tensions
between them, leading to the neces sity of finding compromises.

21

1.2. No real loser(s) but every body
agrees on the neces sity to set up a new
contract for the society (a
new constitution)

A second type of situ ation is repres ented by the same outcome than
the previous one but without offi cial losers, meaning that the parties
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to the conflict (armed or no armed) have to broker a deal that should
be reflected in the consti tu tion. This situ ation is not linked per se to
an existing phys ical crisis, but rather as a dead locked situ ation where
every party to the nego ti ations look after a polit ical solu tion. As every
party is still around the table, the need for a new consti tu tion is not
ques tioned but its content and balance can be a source of tensions
and nego ti ations. In such a situ ation a new consti tu tion is seen as a
possible path to way out the crisis without turning the situ ation into
a blood shed. In other words, there is a need for a “new social
contract” accept able by all the parties, not neces sarily the best one
but at least an accept able one: moving from a complete dead lock to a
work able situation. 7 A new consti tu tion is seen as a tool allowing for
each and every party an accept able solu tion. The consti tu tion is the
final act that should end the crisis and is seen as a kind of legal
agree ment sealing a deal. This situ ation usually goes through several
steps including possibly a pre- constitutional agree ment, an interim
consti tu tion… etc., in short, a number of different steps revealing the
DNA of the future consti tu tion and possibly an incre mental process
of writing.

1.3. Accounts of the past have not (yet)
been settled and need a consti tu tional
answer: the existing consti tu tion
should be amended or changed
Accounts of the past have received some kinds of solu tion but have
not been enshrined into the consti tu tional text. This discrep ancy
between consti tu tional prac tice and the text of the consti tu tion leads
to a rethinking of the content of the consti tu tion. Some amend ments
can take place at one stage but there could also be a need to reshape
or change the consti tu tion. If a “consti tu tional moment” occurs, there
could be a slot for writing a new text reflecting the existing social
contract. In such a case, there could be a suffi cient will for writing a
new consti tu tion. However, this situ ation can be tricky as there could
be discus sions and disagree ments over the meth od o logy that should
be applied to the process (amend ment or complete rewriting). One
can see here an example of the contro ver sies applying to the original
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ques tion (writing or not writing) as it was the case during the recent
constituent processes in Chile in 2022 and 2023.

1.4. Putting existing facts & rela tions in
accord ance with texts (trans itional
arrange ments, military regimes, non- 
written constitution)
This situ ation can call for a consti tu tion writing process in order to
entrench into the legal frame work what facts have already admitted
as “law” and also what can be considered as “customary law” by the
whole society (actors and spec tators). Here the idea is to write a
consti tu tion to make things clearer or to estab lish a formal
frame work in order to settle an adapted consti tu tional design. This
situ ation can arise from different perspect ives and does not
neces sarily result from a kind of agree ment between all the parties.
There is no compulsory need for a dramatic change but for various
contex tual reasons there is a window for drafting a new consti tu tion.
The condi tions are met for the adop tion of a new consti tu tion. This
was for instance the case for former UK Colonies that drafted a
consti tu tion based on the West min ster model during the
decol on isa tion process. Such a consti tu tion is not neces sarily
revolu tionary and can repro duce what already exists in terms
of substance.

24

1.5. For no specific reasons: tech ‐
nical writing
Writing a consti tu tion can also be a (rare) choice guided by no
external specific reason except for the will of getting a new
consti tu tion for the better (or the worst) or to include more (or less)
people into the process. This is prob ably the most chal lenge able
category as such a process is not based on a specific event or a
consti tu tional moment. This situ ation is rather scarce and risky for
the promoters of such an idea. It can for instance happen when the
Head of state and other powers want to secure an existing system.
Quite often this is a closed process and the outcome does not
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neces sarily reflect the general will of the society or their aspir a tions.
It can also secure the power of an illiberal or author it arian regime.
Readers will prob ably have in mind many examples of such situations.

As one can imagine, the previous proposed clas si fic a tion bears its
own limits. The idea here is rather dedic ated at identi fying situ ations
when writing a consti tu tion is the result of a mix of reasons leading
to choose one of the options that seems accept able to the parties or
to the people. Obvi ously if one speaks in terms of processes, the need
for a new consti tu tion is greater where there is none or when the
previous one has become unap plic able or unwork able. In most of the
cases, the context and espe cially chaotic contexts explain the “why
writing a consti tu tion?” is a rather common shared idea. It is also
gener ally accepted that consti tu tional moments will be a major
element for such a choice. This does not predefine the type of
consti tu tion that will be written because the context is just the
starting point to decide what to do and which route will be chosen.

26

It should also be noted that the context itself will shape a number of
elements defining the process and the content. For instance, if the
process is a multistep one, it will be diffi cult to avoid pre- 
constitutional agree ments that would have already been
brokered before.

27

II. Elements to be taken in
consid er a tion when making the
decision of writing or not writing
a constitution?
Making the choice of writing a consti tu tion or chan ging the
consti tu tional frame work because of contex tual reasons is obvi ously
a first step. However, even though there could be a will for chan ging
the consti tu tion, some others reasons should be considered before
embarking in such a process. “Think twice” could be the advice! The
main ques tion remains despite an agree ment on chan ging the
consti tu tion (we write a new consti tu tion because we want it) to
determine if this is feas ible. This is not just an issue related to
tech nical capa city. Writing a text is a rather easy game as the
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exer cise of asking students to write a consti tu tion in a short amount
of time proves it (the so- called “Google consti tu tion”). However
existing constraints that should be assessed before starting the
process. There are a number of key elements to be looked at in order
to avoid its failure: if too many negative elements are present, the
ques tion of writing a new consti tu tion should be care fully thought at.

We can try to identify some key elements to be taken into
consid er a tion before making the decision of writing.

29

2.1. The Time Frame

Writing a consti tu tion is not a race and the constitution- making body
should be given enough time to design a balanced consti tu tion.
According to various sources, a constitution- making process
(parti cip atory ones) should take not least than 18 months and not
more than 4 years. 8 It is diffi cult to find the ideal time frame
depending of the type of process used but this element should be
care fully considered. It means that a too short alloc ated time to this
process cannot lead to a reas on able and work able draft and creates a
strong risk to fail the whole process. Some times it is even inten tional,
meaning that unreal istic dead lines will lead to stop the process or
even if a text is adopted, a quite high risk of inap plic ab ility. By the
same token, if the process appears highly conflic tual and faces high
contro ver sies, the time constraint will lead to accel erate the failure of
the writing process. In a nutshell, the time frame should be an
indic ator of feas ib ility of the process and if it appears impossible or
leads to a faked result, serious doubts can arise about the process
itself and the outcome of the consti tu tion drafting. In such
condi tions, an interim process should be preferred, leading to
recon sider the consti tu tion writing process at another time.

30

2.2. The pre- existing oblig a tion to write
a consti tu tion in accord ance with
previous agreements
Another key element of the process of writing a consti tu tion rests on
the overall process of trans ition in which it takes place. If the choice
of writing a new consti tu tion is a polit ical (some times legal)
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commit ment and derives from a larger process, then it becomes
diffi cult to avoid such a decision. This is even more complic ated when
the process is split into different phases and when the parties
strongly disagree between them selves. However, if the decision of
writing has already been made by other parties than those sitting in
constitution- making bodies (or assem blies), the process largely
becomes driven from outside: the writing of the consti tu tion is not
made with free hands and becomes a quite complic ated busi ness
(espe cially when the polit ical agree ment entails
contra dictory requirements).

Here it should be noted that the process of writing through pre- 
constitutional agree ments between the parties can lead to a
constitution- making body that does not involve at all the people—at
least at the begin ning in a number of cases—(reviving the myth of the
“Sover eign People”). Writing a consti tu tion in this case means
resolving a dead lock or a crisis rather than writing a charter for the
future of a given country.

32

2.3. The nature of the process: what is
possible and what is not possible?
Design, Open ness, participation

The nature of the process is prob ably one of the most complic ated
key elements to analyse before answering to the corner stone
ques tion “why?”. Rather than the result—the consti tu tional text—the
nature of the process will determine the trust that people grant to
the drafting of the consti tu tion. Then several elements—to be
developed further during this confer ence through the analysis of the
Chilean case—will have to be weighted in order to under stand if such
a process has a reas on able chance to succeed. In other words, the
analysis of the nature of the process will allow for eval u ating the
chances of success of the consti tu tional process and of
the constitution.

33

The design itself, with ques tions such as the choice of the
respons ible body for drafting the text (expert body, consti tu tional
assembly), the role of commis sions, of the Chair of the process…
What we can identify as the “consti tu tional engin eering” is to be
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care fully eval u ated. The whole process can fell down due to the lack
of atten tion to these aspects, even though caution is exercised.

The open ness of the process is also key as many constituent
processes have a tend ency to reduce their original open ness to
favour effi ciency (even though in an abstract manner the two of them
do not conflict). A constitution- making process has to find a way to
include this aspect of opening the process to those who are not part
of it. In other words, a constitution- making process has not only to
be achieved but has to be seen and under stood to be achieved.

35

Parti cip a tion is also a key element—without parti cip a tion there is no
possible owner ship and without owner ship there is no consti tu tion—
just may be a consti tu tional text. This aspect is also to be care fully
looked at as it is not just voting through a refer endum that could
consti tute a parti cip atory process but the true under standing of what
is going on.

36

These elements are central to reply to the ques tion and should be
more developed.

37

2.4. The involve ment of the inter na ‐
tional community

This is also a key element to reply to the ques tion “why writing?”. The
inter na tional community can have both positive and negative effects.
In terms of feeding the process, the inputs of the inter na tional
community can help to find new ideas, to avoid mistakes, to open
new options, to offer an external eye on issues related to the
chal lenge of writing a consti tu tion. But the involve ment of the
inter na tional community can also have negative effects by imposing
some solu tions from outside.

38

However, the issue needs to pay atten tion to the nature of the
inter na tional inter ven tion as writing a consti tu tion in times of crisis
can be a choice to resolve the crisis or the conflict but not
neces sarily to set up a new polit ical regime that will last for decades.
The consti tu tion is then rather dedic ated to prevent the return of the
past than preparing the future. In deeply divided soci eties, the
constitution- making process can be helped through the implic a tion
of the inter na tional community provided that the final decision
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should always be the one of those to whom the consti tu tion will
apply. In a number of cases, the consti tu tion has more modest
ambi tion and is needed to stop a crisis rather than setting up a new
consti tu tional dispens a tion for the future. However there is
abso lutely no guar antee of success. In a number of cases, the
involve ment of the inter na tional community has been rejected, seen
as an intru sion into a purely domestic process.

2.5. The imple ment a tion: The day after
Even though the choice of drafting a consti tu tion is focused on an
appar ently abstract situ ation (the future that is not yet known), the
drafting process cannot ignore the impact of the consti tu tion on
daily lives of the popu la tion. There is a need to think in oper a tional
terms and beyond the drafting of the text, that is to say during the
imple ment a tion phase of the consti tu tion. This means that
unwork able solu tion or too complic ated processes should be avoided
in order to avoid impossible imple ment a tion of the provi sions of the
new constitution.

40

So, the ulti mate ques tion here is not only “what to change?” but “will
the consti tu tion really change the existing situ ation and bring some
solu tions to previous prob lems?”. If the answer is no, it is better to
avoid solu tions that will create more prob lems than resolve the
existing ones. The imple ment a tion phase should always be included
at the begin ning of the drafting process and not left aside for those
who will have to work with the new consti tu tional text. This should
also include aspects and mech an isms to resolve the deadlocks.

41

As Some Kinds of Final Thoughts:
The changes to be brought (the
rationale behind the choice of
writing a constitution)
The writing process of a consti tu tion cannot be simply summed up in
a couple of prin ciples and sentences. So many elements and options
are left open that giving lessons or direc tions to those who are in
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charge to decide if they want a new consti tu tional dispens a tion or
not is prob ably risky or hazardous. The choice of writing a
consti tu tion is some times an oblig a tion deriving from the past,
some times a restate ment for a community to assert that they are still
a Nation or want to be more inclusive. Writing or not a consti tu tion
should not just be a game played by academics with no consequence.
Writing a consti tu tion can be an act of faith that people want for
chan ging their envir on ment, to take into consid er a tion the evol u tion
of the society, to be part of a larger community. It can also be a
means to impose more constraints and to worsen the situ ation? At
the end of the day, the answer to the ques tion “why” should maybe
found in other ques tions such as “what to do for?”.
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