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John C. Reitz

RÉSUMÉS

English
The article addresses the para dox ical nature of compar ative public law
schol ar ship in the United States. The glob al iz a tion of life makes foreign law
as ines cap able in the United States as in any other modern country. Foreign
law models played a substan tial role at the founding of the country and for
some time there after when there was not much Amer ican law. But today
compar ative study of foreign models of public law plays hardly any role at all
in the prepar a tion of legis la tion or consti tu tional amend ments in the United
States, and a high- profile debate at the Supreme Court revealed signi ficant
anti pathy on the Court to the use of compar ative law in inter preting
domestic law. In those senses, compar ative public law schol ar ship appears
to have little impact on U.S. law. There are, moreover, a number of unique
features of Amer ican law that make it diffi cult to import legal models from
other coun tries, most notably the espe cially strong skep ti cism toward
reli ance on the state and state regu la tion that pervades Amer ican society
and legal thinking about law.  
One might conclude that a cosmo pol itan world view is not very strong in
America, but the article argues for a more nuanced view. The forces of
glob alism expose lawyers and courts in the United States constantly to
foreign and inter na tional law, immig ra tion continues to enrich the body of
scholars working and teaching in the United States, and there is a rich body
of foreign and compar ative law schol ar ship in English that is readily
avail able to students and scholars in the United States and that is produced
at least in substan tial part by scholars working in the United States. These
features attest to a curi osity and open ness in the United States to learning
about foreign law. The article argues that America is home to strong
tend en cies in both direc tions, cosmo pol it anism and its opposite,
nation alism or chau vinism, and compar ative public law schol ar ship in the
United States should be seen as navig ating between these
opposing impulses.

Français
Cet article traite de la nature para doxale de la recherche en droit public
comparé aux États- Unis. La mondia li sa tion rend le droit étranger aussi
incon tour nable aux États- Unis que dans tout autre pays moderne. Les
modèles de droit étranger ont joué un rôle impor tant lors de la fonda tion du
pays et jusqu’à ce que qu’un véri table « droit améri cain » émerge.
Néan moins, l'étude des modèles étran gers de droit public ne joue désor mais
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prati que ment plus aucun rôle dans la prépa ra tion de la légis la tion ou des
amen de ments consti tu tion nels aux États- Unis. Un débat très média tisé à la
Cour suprême a même révélé une anti pa thie signi fi ca tive de la Cour à
l'égard de l'uti li sa tion du droit comparé dans l'in ter pré ta tion du droit
national. En ce sens, la recherche en droit public comparé semble n’avoir
qu’une très faible influence sur le droit améri cain. En outre, le droit
améri cain présente un certain nombre de carac té ris tiques uniques qui
rendent diffi cile l'im por ta tion de modèles juri diques d'autres pays. C’est en
parti cu lier le cas s’agis sant du scep ti cisme marqué à l'égard de l'État et de
sa régle men ta tion, qui imprègne la société et la pensée
juri dique américaines. 
On pour rait en conclure qu’il n’y a pas véri ta ble ment de place pour une
vision cosmo po lite du monde aux États- Unis, mais cet article tente
d’adopter une posi tion plus nuancée. Les forces de la mondia li sa tion
exposent constam ment les avocats et les tribu naux améri cains au droits
étran gers et inter na tional, de plus en plus d’univer si taires étran gers
travaillent et enseignent aux États- Unis, et il existe un riche corpus d'études
de droit étranger et comparé en anglais, faci le ment acces sible aux étudiants
et aux univer si taires améri cains. Il est pour une large part l’œuvre
d’univer si taires qui travaillent aux États- Unis. Cela atteste, de l’exis tence,
aux États- Unis, d’une certaine curio sité et d’une certaine ouver ture au droit
étranger. L'ar ticle démontre que les deux tendances oppo sées que sont le
cosmo po li tisme et le natio na lisme ou le chau vi nisme se retrouvent aux
États- Unis, et que la recherche en droit public comparé aux États- Unis
navigue entre ces deux pôles.

INDEX
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TEXTE

I grate fully acknow ledge the assist ance of Iowa law students, Waleey Fatai,
Sahil Kumar, and Wen Qin. Thanks to my wife Sharyn H. Reitz for her support
when the writing took so much time.

The status of compar ative public law schol ar ship in the United States
may seem some what para dox ical. Although much foreign law is
ines cap able in modern life and even though foreign law models
played a substan tial role at the founding of the country and for some
time there after when there was not much Amer ican law, compar ative
study of foreign models of public law no longer plays much of a role
in the prepar a tion of legis la tion or consti tu tional amend ments.
Moreover, a high- profile debate at the Supreme Court has revealed
signi ficant anti pathy on the Court to the use of compar ative law in
inter preting domestic law. In those senses, compar ative public law
schol ar ship appears to have little impact on U.S. law. The failure of
legis latures to consult compar ative law schol ar ship and the Supreme
Court debate suggest a certain lack of cosmopolitanism 1 in America
and an actual aver sion to modeling U.S. law on foreign law. These
impulses are rein forced by struc tural and ideo lo gical aspects of U.S.
law. But as else where, the forces of glob alism expose lawyers and
courts in the United States constantly to foreign and inter na tional
law. In fact, a strong body of schol ar ship in the areas of inter na tional
and compar ative law has developed in the United States, a fact which
attests to a curi osity and open ness to learning about foreign law at
least on the part of compar ative law scholars. This in turn suggests
that cosmo pol it anism remains quite strong in the country. America, it
seems, is home to strong tend en cies in both direc tions:
cosmo pol it anism and its opposite, nation alism or chau vinism. This

1



Comparative Public Law Scholarship in the United States

report describes the devel op ment of compar ative public law
schol ar ship in the United States between these opposing impulses.

1. Ines cap able Foreign Law
Foreign and inter na tional law is actu ally impossible to avoid in the
United States. We live in a global age, and like a leaky boat that lets
the water shoot into the boat from holes in the hull, Amer ican legal
systems have to admit foreign law in a variety of situ ations. Each of
these ways spawns a need for and ulti mately a body of compar ative
and inter na tional law schol ar ship. The most important ways involve
the Amer ican rules of private inter na tional law (called in the U.S.
conflict of laws), and treaty oblig a tions requiring some degree of
harmon iz a tion of domestic law and foreign law.

2

The oper a tion of the conflicts rules in Amer ican juris dic tions
regu larly exposes Amer ican courts and lawyers to foreign law when
those rules require courts to apply foreign law to cases pending in
U.S. courts. The conflicts rules are part of U.S. law and do not change
the content of U.S. law; they just substi tute foreign rules in the place
of Amer ican rules for resol u tion of certain issues. The exposure to
foreign law could influ ence how U.S. lawyers and courts think about
the relevant legal issues and that influ ence could affect them not only
when they have the oppor tunity to parti cipate in law reform projects
involving those issues, but even as they craft argu ments about how to
inter pret their own domestic law. But none of that influ ence is direct,
and any argu ments to adopt the foreign law’s solu tions in inter preting
existing U.S. law have to be justi fied on the basis of the mater ials
within U.S. law. For that reason, the impact on U.S. law itself from the
oper a tion of conflicts of law rules appears unlikely to be large. In fact,
it is reduced even further by the fact that there are a number of
conflicts rules that restrict the reach of foreign public law into U.S.
courts, including excep tions for ordre public and foreign penal and
tax law. 2

3

Treaty provi sions, by contrast, may require changes directly in U.S.
law but only if the U.S. agrees to the changes by signing and rati fying
the treaty. Such treaty provi sions are usually for the purpose, at least
in part, of harmon iz a tion, and harmon iz a tion is an important tool for
securing inter na tional human rights. The “national treat ment” and

4
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“most favored nation” clauses of Friend ship, Commerce, and
Navig a tion treaties are old examples of a fairly minimal form of
harmon iz a tion, but they are also important parts of the General
Agree ment on Trade and Tariffs (GATT). 3 Harmon iz a tion has been
expanded to include many examples of substantive stand ards that
have been harmon ized. The Conven tion on the Inter na tional Sale of
Goods (the CISG), for example, seeks to harmonize the rules for
inter na tional sales of goods. Other harmon iz a tion treaties concern
such issues as the inter na tional trade in endangered species, climate
change, or marine pollution.

The United States has even entered into a few inter na tional
agree ments that go beyond estab lishing uniform stand ards for
national law. These so- called “mutual recog ni tion agree ments”
(MRAs) require U.S. customs offi cials to forgo their own inspec tions
to see if imported goods and services comply with U.S. stand ards for
the protec tion of health, safety, consumers, or the envir on ment.
Instead, under these agree ments, the U.S. offi cials are required to
accept the inspec tions and certi fic a tions by foreign compli ance
assess ment bodies under foreign law stand ards, some thing we do
only with trusted trading partners. 4

5

Harmon iz a tion treaties may have a signi ficant impact on U.S. public
law, but only if we agree to them, and the United States has refused
to ratify treaties thought to be incon sistent with U.S. law. 5 Moreover,
the process of harmon izing through inter na tional treaties is prob ably
not gener ally perceived to involve the impos i tion of foreign
stand ards. The United States often supports harmon iz a tion efforts
because it wants every country’s law to change in certain ways, for
example, to be more protective of the envir on ment. Harmon iz a tion
may in fact seem to be the way a dominant country like the United
States can extend the content of its law to many other coun tries.
There appear to be some specific circum stances in which a kind of
invol un tary harmon iz a tion may result without our country’s
agree ment, but these possib il ities seem to be limited to products
liab ility litig a tion against companies in inter na tional trade and chiefly
affect the scope of docu ment disclosure. 6

6
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2. Anti- Cosmopolitan Refusals to
Look to Foreign Law

2.1. Little to No Use of Compar ative Law
in Preparing Legislation

The clearest and most signi ficant impacts of compar ative public law
schol ar ship would involve the use of foreign law as a model for law
reform in the United States. If foreign law models were being used as
part of the process of either legis lative reform or litig a tion to change
the domestic law that would also imply a very signi ficant open ness to
foreign law. However, it is diffi cult to find any evid ence for this kind
of impact of foreign public law in the United States. In 1998, George
Bermann, one of our leading compar ative law scholars and a
specialist in compar ative public law, made a similar state ment about
compar ative law in general. After giving his opinion that U.S. lawyers
were not making suffi cient use of the compar ative method to identify
general prin ciples of law, he contrasted that lack of effort with the
activity in Europe to find common prin ciples of private law:

7

Recent initi at ives in the direc tion of codi fying and synthes izing the
law of various nations, partic u larly in the field of private law, is very
largely European-  rather than American- driven.

As for domestic law reform as such, no one has meas ured the extent
to which legis latures actu ally resort to foreign law and the
compar ative law method, but the impres sion never the less remains
that foreign law and the compar ative law method are seri ously
under u til ized in the U.S. in pursuit of these purposes. 7

I am unaware of any signi ficant examples that would show that the
situ ation has changed today, certainly not in the realm of public law.
There is in fact very little evid ence that legis latures even consider
foreign law before adopting new stat utes or codes. At least, we do not
have a general prac tice for federal or state legis lative bodies to
commis sion or seek out compar ative law surveys relating to issues
pending before them. I have been unable to uncover any signi ficant

8
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examples in public law, and informal conver sa tions with my
colleagues who teach and write in public law areas and my own
exper i ences teaching and writing in the field of admin is trative law
suggest that there are none of any import ance. There is one minor
example that provides the excep tion to prove the rule, but it is
quite minor. 8 A review of tables of contents and indices of some of
the leading treat ises in consti tu tional and admin is trative law in the
United States further support these conclu sions because they make
no refer ence to any devel op ments in Amer ican law that were based
on foreign models. 9

2.2. The Supreme Court Debate about
Citing Foreign Law
Any consid er a tion of the status of compar ative public law in the
United States has to take into account the debate that broke out on
the Supreme Court in the 2000s about the propriety of citing foreign
and inter na tional law on ques tions of U.S. domestic consti tu tional
law. The debate did not result in a clear rule forbid ding the use of
compar ative law on such domestic law ques tions, but some justices
advoc ated for such a ban.

9

Prob ably the fullest and best known state ment of the debate was in
Roper v. Simmons 10 in which Justice Kennedy’s majority opinion
inval id ated a state juvenile death penalty under the Eighth and
Four teenth Amend ments. After concluding that there was a basis
under U.S. law to so hold, Justice Kennedy said that he found
“confirm a tion” for his inter pret a tion of U.S. law in the fact that all
other coun tries in the world had abol ished capital punish ment of
juven iles or publicly disavowed the practice. 11 In other words, Justice
Kennedy made it clear that he was citing foreign law, not as
controlling authority, but only as non- binding authority that he
thought added to the persuasive power of his opinion. Justice Scalia’s
opinion for three of the four dissenting justices included a host of
objec tions to the refer ence to foreign law. 12 As the debate continued
in subsequent cases, oppon ents of citing foreign law were in usually
in dissent, but in the last case involving signi ficant debate on
the issue, McDonald v. City of Chicago, 13 Justice Alito raised the
objec tion in his opinion for the Court.

10
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The debate is surprising because the Court has regu larly cited foreign
law at least since the first Justice Marshall. 14 It may be a little diffi cult
to see what the objec tions could possibly be to refer ences to non- 
binding authority, but there is a huge liter ature analyzing this debate
from all points of view. 15 I bring up the debate here because of the
one objec tion that makes the most sense to me, even though I
person ally reject it. That objec tion is based on national iden tity. In a
2006 article, Steven Calabresi argued that the popular view of our
national iden tity includes the self- understanding that we are an
excep tional nation, composed in large measure of people who fled or
who are descended from people who fled other coun tries. Our
excep tion alism is bound up in the U.S. Consti tu tion so that, at least to
the popular mind, it offends our sense of iden tity to have that
docu ment inter preted in light of foreign law. 16 In effect, he argued,
cosmo pol it anism does not fit the United States, at least it does not fit
the popular under standing of our Constitution.

11

It is a bit unclear where we are on this debate. The conser vative
justices who argued against foreign law succeeded in making that an
argu ment for the Court only in the last of the cases mentioned,
McDonald, but more conser vative justices have joined the Court since
that case. The contro versy over this debate seems to have quieted
down in recent years. In 2022 the Supreme Court issued its
contro ver sial decision on abor tion in which opin ions both for and
against consti tu tional protec tion cited to foreign law in academic
amicus briefs. 17 But compar ative law appears to have played at most a
minor confirm atory role for both sides, and no justice objected to the
refer ences to compar ative law.

12

3. A Brief Over view of the Rich
and Vigorous Compar ative Public
Law Liter ature in the
United States
Despite these ways in which the use of foreign law models have been
rejected, there is in fact a rich compar ative public law liter ature in the
United States.

13
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3.1. Increase in the Volume of Compar ‐
ative Public Law in the Twen ‐
tieth Century
When Clif ford Larsen surveyed the field of compar ative public law in
1998, he was of the view that compar ative law in the United States
had concen trated on

14

private law and “anatomy of the legal system” subjects such as basic
contract and tort prin ciples, litig a tion methods and proced ural law,
the struc ture of the legal system and of the legal profes sion, Roman
law sources of civil law and the spread of private civil law concepts
around the world. The same gener al iz a tion holds true for legal
journals: they tend to print primarily private law and "legal
struc ture" articles. 18

Compar ative coverage of most aspects of public law, he argued, was
seri ously defi cient. He specific ally high lighted the need for
compar ative schol ar ship with respect to school systems; pension
systems and social security; health care, espe cially care of the aged;
family law issues including parental leave, adop tion and foster care;
land use regu la tion; crim inal law; govern mental struc ture, including
feder alism; and envir on mental regulation. 19

15

I do not know if he was right that at that time coverage of all of these
areas was so defi cient, but I am sure he was right that public
compar ative law was under developed by compar ison with private
compar ative law and that compar ative public law was the most
prom ising area for new work in compar ative law. My own feeling
upon as a new professor in the late-1980s was that compar ative
public law, espe cially admin is trative law, was a relat ively
under developed area, a kind of new fron tier for compar ative law.

16

In fact, there were good found a tions on which to build. The prin cipal
founders of the study of admin is trative law in the United States at the
end of the nine teenth and begin ning of the twen tieth century were
Frank Goodnow, Ernst Freund, and Woodrow Wilson. They all
included compar isons with European admin is trative law in
their writings, 20 and Goodnow and Ernst both labelled one of their

17
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books a “compar ative” study. 21 But as the study of admin is trative law
matured in the United States, compar ative studies fell out of the
picture, with just a few excep tions. Bernard Schwartz wrote a
compar ative work covering French law 22 at mid- century, and two
later books on British admin is trative law 23 but his treatise on U.S.
admin is trative law does not mention any compar ative perspectives. 24

Arthur von Mehren and Jim Gordley’s intro duc tion to the civil law
legal systems included substan tial sections on French admin is trative
and consti tu tional law. 25

The compar ative perspective was certainly lacking from my courses
in consti tu tional and admin is trative law when I was a law student in
the early 1970s at the Univer sity of Michigan, and compar ative public
law, except for some consti tu tional struc ture connected with the
devel op ment of the consti tu tional courts, was also largely missing
from my course on compar ative law at Michigan. But Eric Stein’s
course on what was then called the Common Market did expose
those of us who took that rather special ized course to a foreign form
of public law and one which drew on European sources. By the 1980s
and 1990s, when I started teaching, compar ative public law had
largely disap peared from what I under stood to be the main chan nels
of compar ative law teaching and schol ar ship, but it was gaining in
import ance as the Common Market project in Europe gained in
import ance. What we now call European Union law may be the main
intro duc tion for many U.S. students to European thinking about
admin is trative law.

18

Mean while, the tumul tuous polit ical events and relent less
glob al iz a tion of life in the second half of the twen tieth century had
exposed the country and the law schools to strong forces for
inter na tion al iz a tion. The end of World War II ushered in a wave of
constitution- making and marked the begin ning in many coun tries of
judi cial review of legis la tion for compli ance with the consti tu tion.
This devel op ment was accel er ated by the defeat or collapse in more
coun tries of Communist Party or other author it arian rule in the 1980s
and ‘90s. Consti tu tional words were meant to be given legal force in
courts of law for the first time in many legal cultures, so issues of
consti tu tional law were suddenly important in many more coun tries
and Amer ican lawyers needed to know how to deal with such new
legal issues. At the same time, the fall of the Iron Curtain and the

19
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improve ment in rela tions with China unleashed a wave of new
students and even some new professors from coun tries that formerly
had highly limited contacts with the U.S. These new students and
scholars in U.S. law schools had the interest and the linguistic
know ledge to research and write about law in their former coun tries,
many of which were not well repres ented in the liter ature up to that
time. Students and scholars raised in the United States began
expanding their linguistic and compar ative law skills.

The result by the end of the twen tieth century and the begin ning of
the twenty- first was a flowering of compar ative schol ar ship and
teaching, including much work focused on public law. Quite a few law
schools started new law journals devoted to inter na tional and
compar ative law. In the first decade or so of the new millen nium, at
least three case books on compar ative consti tu tional law were
published in the United States. 26 One prom inent Amer ican
consti tu tional law treatise cites some foreign law though only as
isol ated examples to show that the law could be different. 27 To my
know ledge no one has published a compar ative admin is trative law
case book, but the 2010 edition of the Koch treatise on admin is trative
law has some short discus sions of key features of a few foreign
systems of admin is trative law and cita tions to some compar ative
studies of different countries. 28 Consistent with the relative number
of case books in the two fields, I have the impres sion that there have
been far more courses on compar ative consti tu tional law than
compar ative admin is trative law in recent years. 29 But compar ative
studies of different areas of admin is trative law and different
coun tries’ admin is trative systems have greatly multi plied. Elec tronic
searches for journal articles and books in the last twenty years show
that the areas that Larsen iden ti fied in 1998 as in need of compar ative
law study are no longer ignored by compar ative schol ar ship. The
indi vidual works are too numerous to mention here.

20

3.2. Relative Volumes of Various Types
of Compar ative Literatures

The fact that the volume of compar ative public law liter ature has
grown in recent years natur ally raises the ques tion about the extent
of that volume as compared to compar ative private law studies and

21
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the related ques tions about the relative size of liter ature on certain
subtopics within the field of compar ative public law, espe cially
consti tu tional and admin is trative law. I have found no studies of
these ques tions and my own attempts to gather empir ical data on
these ques tions have foundered on the diffi culties of the
clas si fic a tion issues that would need to be resolved.

The first problem is the line between public and private law. That line
may seem clearer in a juris dic tion that strictly separ ates public law
teaching from private law teaching, but we do not do so in the United
States. The line between consti tu tional and admin is trative law is
equally prob lem atic because, at least in the United States, certain
core consti tu tional doctrines like separ a tion of powers and due
process are taught in the basic courses in both areas. Schol ar ship
about privacy illus trates the diffi culties in all these distinc tions.
Privacy is in part a consti tu tional right, but it is also an important
consid er a tion in fash ioning all manner of regu la tion concerning the
collecting, hand ling, and transfer of personal data. Privacy is also
protected to some extent by tort and contract law and there fore a
subject of private law. Schol ar ship about privacy issues may often
concern at least two if not all three of these aspects. Many areas of
law raise similar ques tions about these categories: for example,
bank ruptcy, involves a settle ment of conflicting private claims. In that
sense it seems like a form of private law, but it could also be viewed
as a type of proced ural law that is neither consti tu tional nor
admin is trative law but, like other forms of proced ural law.
Employ ment law looks like private law in its unreg u lated form in the
United States because of at- will employ ment, but in most other
coun tries large numbers of employ ment rela tion ships are subject to
regu la tion that severely limits at- will employ ment; even in the United
States, employ ment law is subject to consti tu tional and stat utory
limit a tions on discrim in a tion on the basis of race and other “suspect
categories,” not to mention the admin is trative law that applies to
protect the right to unionize.

22

Not fully appre ci ating these defin i tional diffi culties, I attempted to
gather some empir ical data using two data bases readily avail able at
Iowa. The first comprises the articles published by the Amer ican
Journal of Compar ative Law (AJCL). The AJCL is the flag ship
compar ative law journal in the United States and because it is a peer- 
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reviewed journal, I thought it would more reli ably indicate the
interests of the teachers and profes sional compar ative law scholars
than any other Amer ican law journal, most of which are edited by
students. With the help of a research assistant, I attempted to survey
the last twenty years of articles in the AJCL. We clas si fied the articles
into five categories: public or private law or neither (works that were
about U.S. law without any signi ficant compar ison to foreign law), and
within the compar ative public law category, whether about
consti tu tional law, admin is trative law, or other (a fairly large category
that includes, for example, inter na tional law, crim inal law, civil and
crim inal procedure, and arbit ra tion). Based on our efforts to sort the
articles, we estim ated that there were almost twice as many
compar ative public law articles published as articles about private
law, and about four times as many compar ative articles about
consti tu tional law as about admin is trative law.

The second data base was the record of purchase of new books by the
Iowa Law Library, which has an ambi tious program of acquis i tion of
new books on all aspects of law and is one of the leading research law
libraries in the country. 30 Don Ford, the Foreign, Compar ative, and
Inter na tional Law Librarian (FCIL) at the Iowa Law Library, suggested
that he could analyze the Law Library’s new book purchases by using
the search capab il ities of the Iowa Law Library’s online public access
catalog (OPAC). Based on that study, Ford estim ated that there are
roughly one third more compar ative admin is trative law books than
consti tu tional books published since 2000.
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In view of the defin i tional diffi culties I have mentioned, I am not
willing to make strong claims of validity for our studies. The most
important lesson they taught me is that in order to obtain mean ingful
results from such a process of clas si fic a tion, it is neces sary to have
very tight agree ment on the criteria to use in coding. My research
assistant and I did have a written set of guidelines, but I think they
proved to be too loose. We uncovered too many diffi cult cases that
were not resolved by our guidelines. In the end, the criteria ended up
being adjusted on an ad hoc basis so that I have no confid ence that
we could repeat the process with roughly the same results. Although
the cata loguing of books for the Law Library’s OPAC is done by
exper i enced, profes sional cata loguers, I was not able to learn enough
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about the way they define the differ ences between categories to
compare them to our definitions.

So in the end, I am left to depend on my intu itions and I mention my
failed attempts at empir ical study only to show that their results are
not so wildly different from my intu itions that they should shake
confid ence in my own judg ments. We do know that compar ative law
in the nine teenth and early twen tieth centuries had a strong focus on
private law. 31 Professor Larsen argued that that focus had persisted
to the end of the twen tieth century. 32 My own sense was that
some time between mid- century and the begin ning of the twenty- 
first century, the focus was shifting for the geopol it ical reasons I have
mentioned. The shift undoubtedly reflected the fact that in every
country, govern mental regu la tion has come to play an ever- 
increasing role in modern life. Every where there a need for
regu latory inter ven tion to counter the massive economic power of
huge companies and to deal with looming envir on mental chal lenges.
The shift no doubt accel er ated with the fading of Communist Party
power after 1989, as discussed above in Section 3.1. For all those
reasons, I have the impres sion that compar ative public law studies
prob ably now exceed compar ative private law studies, and based on
the import ance of consti tu tional law, espe cially the expansive nature
of consti tu tional protec tions for human rights, I expected that
compar ative consti tu tional studies prob ably exceed compar ative
admin is trative studies. I see no reason to doubt those impres sions,
but I do not claim to have proven them empirically.
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3.3. Improve ments in Quality of
Compar ative Public Law

The increase in the volume of compar ative public law does not
neces sarily shield the field from criti cism. Expres sions of
disap point ment with the field seem to be a fixture of compar ative law
in general. In his 1999 review of compar ative law in the United States,
George Bermann wondered, “Why has the progress of compar ative
law in the United States been modest at best, in some respects, and
appar ently unsat is factory in others?” 33It seems that Professor
Bermann’s ques tion could be directed at compar ative public law as
much as at any other branch of compar ative law studies.
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To eval uate compar ative law’s perform ance, Bermann gave us a list of
five object ives for compar ative law in general. His list would appear to
be equally valid for indi vidual subfields, like compar ative public law.
Compar ative law, he said,

28

may serve a variety of object ives, running the gamut from the
intel lec tu ally ambitious (e.g., achieving a better under standing of law
and law’s rela tion ship to society, more fully elucid ating general legal
concepts), to the program mat ic ally ambitious (e.g., unifying or
harmon izing national law on different legal subjects to facil itate
transna tional trans ac tions and rela tions, distilling general prin ciples
of law by which those trans ac tions and rela tions may then more
suit ably be governed), to the socially useful (e.g., law reform, whether
prac ticed by legis lators, judges, or academic comment ators), to the
profes sion ally useful (e.g., facil it ating the applic a tion of foreign law in
coun seling, drafting and litig a tion settings whenever and wherever
foreign law might be considered to be “applic able”), to the
cultur ally edifying (e.g., demon strating the relativity and contin gency
of one’s own law and exposing its unstated assump tions and
possible biases). 34

Of these five goals, he thought the last two, profes sional utility and
cultural edific a tion, had gained the most wide spread support in the
U.S. and were gener ally regarded as “reas on ably well achieved.” 35 It
was thinking about program matic ambi tions to harmonize laws and
to identify general prin ciples) and the social utility of compar ison
that led him to bemoan the failure of U.S. law to use compar ative law
for purposes of domestic law reform. But the “most defi cient” aspect
of compar ative law in the United States, Bermann argued, concerned
the intel lec tu ally ambi tious goal. Compar ative law was not
“deep ening our know ledge about law, whether as a social
phenomenon or as a field of concepts and ideas. 36
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When I started trying to put together a reading list for a course about
compar ative regu la tion of a market economy in 1990, my exper i ence
confirmed Bermann’s diagnosis. I found little compar ative law
liter ature that helped me grasp the basic differ ences that
distin guished different systems of systems of public law. One
excep tion was Mirjan Damaška’s intel lec tu ally exciting book about
different systems of civil procedure, 37 but it was not easy to read and
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it was not about my core interest in the seminar, regu latory law. One
of the most useful sources I found for my course was written by
scholars who appeared to see them selves primarily as
polit ical scientists. 38

Now the situ ation is quite different. I would argue that compar ative
public law schol ar ship is responding posit ively to Professor
Bermann’s call for deep ening the analysis. In all the outpouring of
liter ature, I believe we are starting to see more and more the kind of
search for general prin ciples, the study of funda mentals, and the
effort to bring into the study the methods and insights of other
discip lines that Bermann called for. For lack of space, I would name
just a few of the prom ising projects regarding compar ative
admin is trative law, which is the area I know the best. A major
mile stone was the public a tion in 2010 of the first edition of a volume
of essays edited by Professors Susan Rose- Ackerman and Peter
Lind seth, now in its second edition. 39 A similar, analyt ic ally ambi tious
volume of essays edited by Francesca Bignami and David Zaring was
published in 2016. 40 These volumes are better focused than is usually
true of edited volumes, and the focus is on examining the different
solu tions in a variety of coun tries to key issues like judi cial review,
public parti cip a tion, and privat iz a tion. The best essays make
connec tions with history and polit ical theory. My own project of
studying the way differ ences in legal struc tures and rules reflect the
differ ences in “polit ical economy”—a term meant to capture the
differ ences in the dominant expect a tions and pref er ences concerning
the degree to which the state should inter vene in the economy—is an
attempt to use the new insti tu tional liter ature of polit ical science to
forge connec tions between law, ideo logy, and polit ical and
economic structure. 41

31

I do not mean to suggest that the field of compar ative public law has
achieved all five of Bermann’s goals and that nothing remains to be
done. I suppose that Professor Bermann would agree that the goals
are true goals and there fore can never be fully achieved. My point is
just that good starts have been made in the right direc tion. The
volumes I mention above are among those pointing us in the right
direc tion. But as Bermann said in his essay, “sound theor et ical
schol ar ship in any field is a diffi cult achieve ment, . . .” 42 There is
prob ably a call for scholars to achieve a deeper level of analysis in
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every area of legal schol ar ship, but perhaps this tend ency is
pronounced in compar ative law because the field seems to hold such
strong promise. Good compar ative law schol ar ship may be, however,
as Bermann, said, 43 espe cially diffi cult. Never the less, despite the
need for continuing work to push the level of analysis to higher levels,
I think it is right to say that the United States is now begin ning to
produce a compar ative public law liter ature that is both volu minous
and rich, holding great promise for the future.

4. Some Concluding Thoughts
about Cosmo pol it anism and Its
Critics in Amer ican Compar ative
Public Law Study
I come back to the tension between advoc ates of cosmo pol it anism
and advoc ates of nation alism: The United States has been
strength ening its open ness to the world by devel oping a much larger
and stronger body of compar ative public law schol ar ship, but
legis lators appar ently are still not inter ested in foreign models and
the Supreme Court debate about citing foreign law gave expres sion
to a form of legal nation alism or isol a tionism. It is hard to gauge the
import ance of the Supreme Court debate. It is not clear that it
provides any closure on the issue of the relev ance of compar ative
public law with respect to domestic consti tu tional issues. But I do
believe that no know ledge able advocate, either before that debate or
after ward, would ever expect to succeed in the U.S. with the
argu ment, in or out of court, that the United States should adopt a
rule for domestic law solely because it has been adopted by one or
more systems of foreign law. No one in the Supreme Court debate
about citing foreign law made such an argu ment. There is some thing
in the U.S. culture that rejects the notion that the U.S. should be
governed by—or even decis ively influ enced by—foreign cultures. That
kind of fierce sense of one’s own iden tity may be found in other
coun tries, as well, but it seems espe cially strong in the United State
and seems to set real limits to cosmo pol it anism in the United States.
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There are also struc tural and insti tu tional barriers in the United
States to adopting foreign models, and this is espe cially true in the
fields of public law. The pres id en tial form of our national govern ment
is very different both from forms of parlia ment ari anism and from
other forms of pres id en tial govern ment. The U.S. version of
feder alism is quite different from the German version. I have argued
in a string of articles that these differ ences in insti tu tional struc ture
reflect different forms of “polit ical economy”—a term by which I
mean to capture the differ ences in national expect a tions and
pref er ences concerning the degree of inter ven tion by the state in the
economy—from that in Germany and France, for example, or even
from that in Great Britain or New Zealand. 44 If that is so, there may
be very little chance that foreign consti tu tional ideas could be
successful in the United States.
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The barriers to importing foreign admin is trative law are prob ably
even greater. The United States has long permitted broader
deleg a tions of lawmaking power to agen cies than many other
coun tries are comfort able with, and that differ ence has implic a tions
for judi cial review of agency power, as well. Moreover, the U.S. model
of combining in one admin is trative body or agency the func tions of
enfor cing the regu la tions for a specific area of regu latory law and
conducting the primary fact- finding for judi cial review is quite
unique. Most other coun tries put the fact- finding for judi cial review
in a court or at least in another admin is trative body.
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Even for the most committed cosmo pol itan, seeking confirm a tion in
foreign law for some aspects of U.S. consti tu tional or admin is trative
law may not make sense in light of the differ ences in law and legal
struc ture. But these differ ences do not stand as barriers to all
possible uses of foreign law to confirm the reas on ab ility of argu ments
under U.S. law. It is espe cially diffi cult to see why they would stand in
the way of finding confirm a tion in foreign law with respect to a
court’s inter pret a tion of the open- textured human rights provi sions
at issue in the cases involved in the Supreme Court debate about
citing foreign law. The claims there about homo sexual rights and the
death penalty turned on general consti tu tional clauses like “cruel and
unusual punish ments” or “due process.” These stand ards may not be
so different from the stand ards that apply in many other coun tries. It
is always possible, of course, that on a specific point, foreign law
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really does represent values different from those that underlie U.S.
law. In that case, the foreign law would not serve as a source to
confirm the argu ment under U.S. law. But it does not seem
reas on able to claim that U.S. law is so different on all issues that
foreign law can never provide confirm a tion. The objec tion to citing
foreign law needs to be justi fied on a retail basis, not wholesale.

In fact, U.S. will ing ness to engage with other legal systems, espe cially
on ques tions of public law, has in recent years more typic ally involved
transfer of legal ideas in the opposite direc tion. The United States
was very active in efforts to export its legal models in the wake of the
various waves of demo crat iz a tion in the twen tieth century. 45 It may
be that a certain amount of pride—one might say, hubris—results
from the fact that Amer icans think of them selves as exporting their
law to others, and that pride may also account for some of the
resist ance to imports of foreign law.
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The wealth of compar ative public law schol ar ship in the United States
today attests to a lively curi osity about and interest in foreign law. In
that devel op ment we have been blessed by the wealth of our
univer sities and law schools that enables them to attract foreign
students and scholars, the miseries of world history that have driven
some of them to our shores, and the fact that English has become de
facto the world language for schol arly commu nic a tion. There is thus
another defin i tional issue hiding in the very title of this paper. What
should count as U.S. compar ative public law schol ar ship? Many of the
people who publish their work in Amer ican journals like the AJCL live
and work outside this country. The journal itself is edited currently by
Europeans who teach, one at a U.S. law school and one at a Cana dian
law school. Home- grown scholars like me publish our work in
journals outside the United States, as I am doing with this article. In
short, the glob al iz a tion of academic life has helped us immeas ur ably
in the United States to develop a vigorous compar ative liter ature
because we have such easy access to foreign law and foreign scholars
through English, and they have enriched us with their contributions.
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Maybe the defin i tional issue is not so important. The point is that we
now have a global compar ative law liter ature, a signi ficant portion of
which is written in English by scholars from all over the world, and all
that liter ature is avail able to scholars in the United States. Indeed,
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