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TEXTE

1. Introduction

1 The comparison of different legal systems as a method of legal schol-
arship and practice has a long history in South Africa. This is hardly
surprising given the mixed nature of the South African legal system
where consecutive colonial powers imposed (aspects of) their own
legal systems on the country without completely displacing existing
law, whether those of the preceding colonial power or local indi-
genous and religious communities. Prior to the enactment of a
supreme constitution in 1994, South African law thus consisted of a
complicated mix of legal rules stemming from Roman-Dutch law,
English law, localised indigenous law and religious legal systems.
Working within this mix, comparative method was almost inevitable
at both an internal level, between the different legal traditions
represented in the local mix, and externally, between the local system
and other legal systems sharing a common heritage. The introduction
of constitutional supremacy in 1994 ! and the consolidation thereof by
way of the 1996 Constitution,? further cemented the importance of
comparative legal method. The constitution-making process itself
was an exercise in comparative method with the final text of the 1996
Constitution drawing extensively from other legal systems (whether
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by inclusion or exclusion of constitutional provisions). The Constitu-
tion furthermore explicitly endorses comparative method by stating
in section 38 that a court “may consider foreign law” when inter-
preting the Bill of Rights.

2 It follows that comparative method is an important aspect of both
scholarship and practice of law in South Africa today. This applies
across all areas of law. However, constitutionalisation has certainly
increased the interest in and practice of comparative method in
public law. In this contribution, I explore the role of comparative legal
method in South African public law with specific reference to consti-
tutional law and administrative law. This is not to suggest that
comparative method does not also play an important role in other
areas of public law, such as criminal law. It does. My focus, however,
is more specifically on constitutional and administrative law. I start
by briefly setting out my understanding of the nature of comparative
legal method. That is followed by a broad sketch of the comparative
background to South African public law prior to the adoption of the
1994 Constitution. In section 4 [ explore the influence of constitu-
tionalisation on comparative public law in South Africa, both in
constitutional and legislative drafting and jurisprudence.

2. Comparative method in
(public) law

3 A comprehensive discussion of comparative law is beyond the scope
and purpose of this contribution. 3 In this section, I briefly set out the
core concepts and approaches of comparative law to serve as a basis
for and relevant to the discussion of the particular practices of
comparative public law in South Africa.

4 Comparative law is concerned with the study of different legal
systems, but does not equate to the study of one or more “other”
legal system. As commentators have noted, to have in-depth know-
ledge of and thus be familiar with more than one entire legal system
is extremely rare, even for comparative lawyers.* Comparative law
transcends knowledge of different legal systems by focusing on the
comparison of particular aspects of different legal systems for partic-
ular purposes. Generally, the focus falls on convergence and diver-
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gence in the legal treatment of distinct phenomena, issues or prob-
lems and an attempt at uncovering why different legal systems would
adopt similar or divergent treatments. Such analyses may include a
normative element, assessing whether a particular approach is good
or bad, better or worse than another, but does not have to. Kischel
describes the central question of comparative law as the classifica-
tion and evaluation of the differences and similarities that exist in the
solutions adopted by different legal systems to the problem
under review.® In its simplest form, comparative law involves placing
two objects of comparison in relation to each other with reference to
one or more  comparative  criteria, the  so-called
tertium comparationis.® The exact content and nature of the criteria
depend largely on the particular method of comparative legal study
adopted, often influenced by particular schools of thought on
comparative law, and the purpose of the comparative exercise.

5 The criteria could focus on the function being fulfilled by particular
legal rules and compare legal treatment in different systems with
reference to such function. This is the common approach in func-
tionalism, which is one of the most common methods of compar-
ative law.’ As a slight variation to this functional approach, the
criteria may also focus on the common goal pursued by the relevant
objects of comparison, the common problem they are meant to
address or a common factual scenario in which they are meant to
be applied.® A different approach is to compare legal positions with
reference to particular basic norms.? The comparative criteria could
also simply be descriptive of common denominators in the compared
systems, however defined, such as institutions, processes, terms,
concepts or categories.'0 Beyond positive law, the comparative
criteria could be legal traditions, culture, practices, socio-economic
context or theoretical constructs.!! All of these approaches are
subject to critique and remain contested in the expansive literature
of comparative law method. 12

6 In the specific context of comparative public law, Hofmann has
usefully put forward “approaches to identifying frameworks of
comparative research”. '3 Such a framework would define “which kind
of law should be compared, to which end, and serving which
objective” He analyses three categories of comparative frameworks
that can be used, namely “law as category”, “law as source” and “law
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as variable”. 1 The law as category framework involves the categorisa-
tion of legal systems into distinct categories or legal families using
specific factors of divergence or similarity between individual
systems that would place them in the same or different categories. A
key example is the distinction between common law and civil law
legal systems. Given the origins of this framework in private law and
civil procedure, its usefulness for comparative public law
is doubtful. > As Hofmann, for example, shows, the common law/civil
law divide does not seem particularly useful when comparing consti-
tutional law as there are seemingly as many similarities between
constitutional systems across this divide as there are differences
between those within the same category.'® Another major problem
with this framework as applied in the context of comparative public
law is the fundamental shifts in public law that occur within indi-
vidual systems from time to time and often over surprisingly shorts
periods. Constitutional reforms may call into question the continued
categorisation of a system in terms of an historic label. The law as
source framework relies on comparative law to identify legal options
to deal with particular challenges.!” In this sense, comparative law
involves the search for “building blocks” for new ways of dealing with
particular problems in any given system. An analysis of the possibil-
ities, strengths and weaknesses, successes and failures of particular
regulatory interventions can provide a rich source for lawmakers
(including courts) to consider when contemplating a new or revised
regulatory regime. The law as source framework underlies the notion
of legal transplants from one area to another or one system to
another and with it the diffusion of legal concepts.!® The law as
source framework is not only relevant for comparison of actual legal
treatment of particular problems or issues in different systems, but
also for the debates that accompany the adoption or rejection of
particular legal treatments in different systems. Such debates can
greatly enrich the consideration of particular mechanisms to achieve
a policy outcome. The third framework of law as variable utilises law
as the factor of comparison between different systems.'? Unlike the
first two frameworks, this one does not aim at producing some
outcome in relation to law. That is, the research does not aim to
contribute to law itself. Rather, law is just a factor in the comparison
of other phenomena. Such a framework may be particularly useful in
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regulatory studies where aspects of regulation, other than the legal
instruments employed, are of primary concern.

3. The comparative foundations
of South African public law

7 The geographical area that would become first the Union of South
Africa (in 1910) and later the Republic of South Africa (in 1961), was
inhabited by a large number of different communities of varying sizes
and institutional organisation before colonisation.??® These
communities ordered their societies according to a multitude of indi-
genous legal systems, including rules governing their administration

and exercise of sovereign power. 2!

8 The colonisation of this area started in the mid-seventeenth century
with the establishment of a supply station at the Cape of Good Hope
by the Vereenigde  Nederlandsche  Geoctroyeerde  Oost-
Indische Compagnie?? (“the VOC”).?®> The VOC brought with it
Roman-Dutch law, as the legal system governing its operations. While
the VOC was in essence a commercial entity, albeit with considerable
public interest, it effectively constituted the state administration at
the Cape. The result was that Roman-Dutch law constituted the start
of European settlement. While the VOC did not formally replace
existing indigenous law with Roman-Dutch law, it did apply Roman-
Dutch legal rules to the exclusion of indigenous law in its own inter-
actions with indigenous communities, including in its enforcement of

administrative and governmental power over such communities. 24

9 The Dutch was replaced by English colonial masters in 1806.
Following the established rules of both English law and international
law, the law of the conqueror did not wholescale replace existing law
in the conquered territory.2> English law thus only displaced indi-
genous and Roman-Dutch law in operation in Southern Africa to the
extent that it was either explicitly or by implication applied. While
much of indigenous and Roman-Dutch law remained, especially in
the private sphere, English law explicitly and by necessary implica-
tion governed public administration and governmental functions
given that it was formally the British Crown that governed in the
Southern African colonies. Post 1806, public law was thus dominated
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by English common law as far as it applied to European authorities,
but operated alongside indigenous laws governing local communities
(in both public and private spheres) and Roman-Dutch law in the
private sphere.

During this period, comparative law, primarily within the framework
of law as source, played an important role in the public law of the
emerging independent republics, the Zuid-Afrikaansche Republiek
and the Orange Free State Republic. Both these republics adopted
constitutions drawing directly on the US Constitution.?® In the Zuid-
Afrikaansche Republiek, this influence went further with the High
Court drawing directly on the celebrated US Supreme Court judg-
ment in Marbury v Madison ?’ to declare that it had the power to judi-
cially review enactments against the constitution and declare them
invalid if found to be in conflict with the constitution. %8

When the Union of South Africa came into being in 1910, public law
across the new state continued to be dominated by English common
law. Firstly, the South African constitutional state was created in
terms of English law.?? Secondly, the British established an English
system of public administration.3° Thirdly, the judicial system was
largely modelled on the English example.3! However, at the same
time, some Roman-Dutch law influence remained in certain aspects
of public law3? and indigenous law continued to govern certain
public-law dimensions of local communities. 33

The overall legal system in South Africa is thus a so-called mixed legal
system with elements from a range of different legal systems and
legal traditions existing alongside each other. This is also the case in
public law, although, unlike most areas of private law, constitutional
and administrative law was largely dominated by English law prior to
constitutionalisation in 1994, with the English law doctrine of parlia-
mentary sovereignty at the heart of local public law.3* The most
important point, however, is that comparative law played a key role in
the development of South African law right from the outset. From the
earliest days of the Union, comparison of the local legal position in
public-law matters with at least that in England and often also in
other English common law jurisdictions such as Australia, India and
Canada, was commonplace. 35 In fact, much of the earliest doctrines
in constitutional and administrative law were transplanted from
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England in local judgments that relied directly on English precedent.
For example, in Harris v Minister of the Interior36 the court relied
extensively on precedent from primarily English courts, but also
other jurisdictions and comparative law literature, in pronouncing on
important doctrines such as stare decisis, the mischief rule in stat-
utory interpretation and state sovereignty. The inherent variability of
the content of the rules of natural justice as formulated by Tucker LJ
in the English Court of Appeal judgment in Russell v Duke of Norfolk 3
has repeatedly been endorsed by South African courts.38 This prac-
tice of relying directly on English precedent continued throughout
the pre-constitutional era. Thus, in 1989, in Administrator, Transvaal
v Traub,3? Chief Justice Corbet applied the doctrine of legitimate
expectations in South African law following extensive analysis of the
development of the doctrine in English law with reference to key
House of Lords judgments such as Ridge v Baldwin*? and Council of
Civil Service Unions and Others v Minister for the Civil Service. ! The
Chief Justice imported the doctrine into South African law on explicit
comparative law basis, noting: “The question which remains is
whether or not our law should move in the direction taken by English
law and give recognition to the doctrine of legitimate expectation, or

some similar principle” 42

The dominance of comparative law use of English law in South
African jurisprudence is not to suggest that comparative law beyond
the immediate origins of local public law did not occur. Given the
pervasive reliance on comparative law methods across most areas of
law, systems other than those in the English-common law family
were also targeted in public-law comparisons. A notable example is
the work of one of the pioneers of administrative law scholarship,
Marinus Wiechers. In his doctoral study of 1964, which is widely
viewed as the first comprehensive, systematic study of administrative
law in South Africa, Wiechers placed much emphasis on
French law. 43

The law as category framework also played a notable role in compar-
ative public law in South Africa as a tug of war between Roman-Dutch
and English common law unfolded in certain circles. Imbued with
ideological and nationalist propensities, some jurists pursued a
“purist” agenda in seeking to rid South African common law from
English-law influence in order to safeguard a pure Roman-
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Dutch basis.#* These endeavours quite evidently adopted compar-
ative law methods in a law as category framework, viewing common
law and civil law, specifically English common law and Roman-Dutch
civil law, as clearly delineated, mutually exclusive categories of legal
families or traditions. While this movement was most prominent in
private law, it also extended to public law with scholars disagreeing
on whether South African constitutional common law was premised
on Roman-Dutch or English law. 4>

4. The Constitu-
tional dispensation

The view of and approach to comparative public law changed
dramatically in South Africa with the advent of constitutional demo-
cracy in 1994 and in particular under the influence of the 1996
Constitution. This influence is evident in both law-making and juris-
prudence. As noted in the introduction above, this is not surprising
given 1. that the drafting of both the 1993 and 1996 constitutions
relied extensively on comparative law and 2. the 1996 Constitution
explicitly endorses reference to foreign law in the interpretation of
the Bill of Rights. However, as Constitutional Court Justice Acker-
mann has noted, the enthusiasm with which especially the Constitu-
tional Court has engaged in comparative public law cannot be solely
ascribed to the explicit mandate contained in the Constitution, but
was as much influenced by the “comparative law ethos in
South Africa’”, 46

4.1 Legislative processes

Klug has argued, largely within a law as variable framework, that the
process of constitution-making in South Africa following the collapse
of apartheid from the early 1990s coincided with increasing hege-
monization at an international level around desirable liberal constitu-
tional principles.4’ This meant that a set of constitutional principles,
or a particular constitutional model, drawing on specific Western
liberal systems, became “prerequisites for international constitu-
tional respectability”. # The process of drafting a new constitution for
South Africa, within the transition from apartheid to democratic rule,
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was heavily influenced by this international hegemony and
consequently involved extensive reliance on comparative law.4® The
adoption of principles and mechanisms from foreign examples by way
of comparative law methods in the constitution-making process
meant that “South Africa’s new constitutional order was shaped by
and reflects the post-cold war hegemony of an American-

style constitutionalism”. >0

There are many examples from the 1996 Constitution that bear testi-
mony to the significant influence of comparative law on its drafting.
The particular model of federalism, under the term co-operative
government, set out in chapter 3 of the Constitution drew heavily
from especially German conceptions of intergovernmental relations °!
as did the creation of the second chamber of the national legislature,
the National Council of Provinces.®? The notion of limitation of
fundamental rights in the Bill of Rights was adopted under influence
of Canadian law.”3 The newly established Constitutional Court was
largely influenced by the model of the German Constitu-
tional Court.>* The inclusion and particular wording of many rights
contained in the Bill of Rights were significantly influenced by
comparative law. %° Rights such as freedom of expression, freedom of
religion, belief and opinion, labour rights and the right to housing, for
example, were all formulated against the backdrop of extensive
comparative law analyses of various foreign constitutions such as
those of Canada, the US, Germany, Namibia, India and Japan. 56 The
material role of comparative law in the making of the 1996 Constitu-
tion is also clearly on display in the Constitutional Court’s certifica-
tion judgments that formed part of the process of adopting
the Constitution.®’ Especially the so-called First Certification Judg-
ment, in which the Court declined to certify the draft and sent it back

for revision, is littered with comparative references. °®

In the wake of the comparative law influence on the making of the
democratic constitutions of South Africa, a similar effect can be seen
in the crafting of legislation. This is particularly evident in respect of
legislation aimed at operationalising particular constitutional provi-
sions. A prime example is the Promotion of Administrative Justice Act
3 0f 2000 (“PAJA).
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PAJA was created on the instruction of the 1996 Constitution itself,
which, in section 33(3) states that national legislation must be
enacted to give effect to the rights to administrative justice guaran-
teed in that section.®® The drafting of PAJA involved notable compar-
ative law influence, which has not been an entirely happy experience.
In enacting PAJA, the legislature borrowed notably from Australian
and German statutory law. This is most evident in PAJA’'s definition of
“administrative action”, which forms the threshold concept for the
application of the Act.%0 Part of that definition is the concept of a
“decision”, which is separately defined in PAJA %! and which definition
was taken over from the Australian Administrative Decisions (Judicial
Review) Act of 1977.2 The definition of “administrative action”
furthermore requires a decision to have a “direct, external legal
effect” before it will qualify as an administrative action. This concept
was taken from the German Verwaltungsverfahrensgesetz. 3 Both of
these elements of the definition have, unfortunately, caused confu-
sion in South African administrative law. One particular problem is
the different functions that the definition serves in PAJA on the one
hand and the two foreign statutes from which the definition is
derived on the other. While PAJA is meant to be a general statute on
administrative justice and the definition of “administrative action” is
thus meant to convey the scope of the entirety of the rules of admin-
istrative justice, the concept of an administrative action, and particu-
larly the borrowed elements, in the foreign statutes play a more
limited role. The Australian statute explicitly only deals with judicial
review, not administrative justice generally. In that context, it makes
sense to define a decision in specific, individualistic terms, thereby
excluding decisions of a generalised nature or having general effect.
The same is, however, not true of PAJA. The result of this injudicious
borrowing has been to create uncertainty in South African law
whether delegated rule-making (e.g. the making of a regulation) is
subject to PAJA given that such action does not easily fit into the
definition of a “decision”. Prior to the enactment of PAJA, the making
of delegated rules by administrators was subject to adminis-
trative law®% and PAJA itself seems to target such actions by
providing for procedural fairness prescripts in cases where decisions
have generalised impact.%®> The German import has been equally
problematic. Wolf has argued that the incorrect interpretation of the
import of the phrase “direct, external legal effect” in German law has
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led South African scholars and courts astray in attaching an effect to
the phrase which is not borne out by its German use. %6 Wolf argues
that the phrase does not relate to the finality of the decision itself, as
has generally been held in South African law, but only to the require-
ment of communication of an administrative decision for it to
take effect. %

South African courts have, however, been alive to the potential
comparative law pitfalls in uncritically following the meaning
ascribed in the foreign system to transplanted statutory provisions.
In relation to the definition of “administrative action” in PAJA and the
above-mentioned borrowings, Chief Justice Chaskalson thus warned
as follows in the New Clicks matter: 68

“In the academic writings on PAJA reference is made to the fact that
certain of its provisions have been borrowed from German and
Australian law. PAJA must, however, be interpreted by our courts in
the context of our law, and not in the context of the legal systems
from which provisions may have been borrowed. In neither of the
countries is there a defined constitutional right to just administrative
action. Transplanting provisions from such countries into our legal
and constitutional framework may produce results different from
those obtained in the countries from which they have been taken”

While South African courts, led by the Constitutional Court, have
enthusiastically taken up the invitation to rely on comparative law in
constitutional matters, they have generally done so with caution, %°
bearing in mind the well-known risks of comparative (public) law,

which Tushnet aptly summarised as follows:

“Particular institutions serve complex functions in each constitu-
tional system, and there is little reason to think that directly appro-

priating an institution that functions well in one system will produce

the same beneficial effects when it is inserted into another 70

4.2 Jurisprudence

The extent to which South African courts have utilised comparative
law in public-law matters since constitutionalisation in 1994 has far
exceeded any prior jurisprudential use of comparative method, in any
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area of law. ”! The increase in reliance on comparative public law can
be seen in both the volume of cases in which reference to foreign law
is made and the systems used in such comparisons.’? In contrast to
the pre-1994 comparative practice, comparisons were now more
readily made with systems other than those that had colonial,
historic links to South Africa.

From the very start, the newly-established Constitutional Court
engaged in extensive comparative analyses in its judgments. In its
first judgment, in S v Zuma, the Court noted in respect of the ques-
tion at hand that “[f]oreign courts have grappled with the problem ...
The different solutions which they have suggested are illuminating”. ’3
The Court consequently made reference to judgments of the House
of Lords, the Privy Council (on appeals from Bermuda and from Hong
Kong), the Namibian Supreme Court, the Botswana Court of Appeal,
the US Supreme Court, the European Court of Human Rights, the
Ontario Court of Appeal and the Supreme Court of Canada. In its

second judgment, S v Makwanyane, 4

in which the Court famously
declared the death penalty unconstitutional, the Court continued this
extensive use of comparative public law, citing legal positions in the
United States (including many of the individual States), United
Kingdom, Canada, Germany, Australia, New Zealand, India, the
European Union, the Caribbean, Namibia, Mozambique, Angola,
Hungary, Tanzania, Zimbabwe, Italy, Portugal, Peru, Nicaragua, Brazil,
Argentina, the Philippines and Spain. In this case, the Court also
explained why comparative public law is bound to be an important
feature of the new constitutional regime, using a law as source
framework: “Comparative ‘bill of rights’ jurisprudence will no doubt
be of importance, particularly in the early stages of the transition
when there is no developed indigenous jurisprudence in this branch

of the law on which to draw” 7

A decade after the Constitutional Court’s first judgment, the reliance
on comparative public law remained strong, with the Court stating in
K v Minister of Safety and Security: 76

“As in all exercises in legal comparativism, it is important to be astute
not to equate legal institutions which are not, in truth, compar-

able. Yet in my view, the approach of other legal systems remains of
relevance to us.
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It would seem unduly parochial to consider that no guidance,
whether positive or negative, could be drawn from other legal
systems’ grappling with issues similar to those with which we are
confronted. Consideration of the responses of other legal systems
may enlighten us in analysing our own law, and assist us in devel-
oping it further. It is for this very reason that our Constitution
contains an express provision authorising courts to consider the law
of other countries when interpreting the Bill of Rights. It is clear that
in looking to the jurisprudence of other countries, all the dangers of
shallow comparativism must be avoided. To forbid any comparative
review because of those risks, however, would be to deprive our legal
system of the benefits of the learning and wisdom to be found in
other jurisdictions. Our courts will look at other jurisdictions for
enlightenment and assistance in developing our own law. The ques-
tion of whether we will find assistance will depend on whether the
jurisprudence considered is of itself valuable and persuasive. If it is,
the courts and our law will benefit. If it is not, the courts will say so,
and no harm will be done”

The judicial enthusiasm for comparative public law has, however, also
been tempered at times by judicial caution against uncritically
accepting foreign positions. In the early judgment in , Justice Acker-
mann engaged in extensive comparative law analysis in his majority
judgment. In response, Justice Kriegler noted in a minority judgment
that while he agrees with the majority judgment’s conclusion and
order he

“prefer([s] to express no view on the possible lessons to be learnt
from other jurisdictions. That I do, not because of a disregard for
section 35(1) of the Constitution, nor in a spirit of parochialism. My
reason is twofold. First, because the subtleties of foreign jurisdic-
tions, their practices and terminology require more intensive study
than I have been able to conduct. Even on a superficial view, there
seem to me to be differences of such substance between the stat-
utory, jurisprudential and societal contexts prevailing in those coun-
tries and in South Africa as to render ostensible analogies dangerous
without a thorough understanding of the foreign systems ... The
second reason is that I wish to discourage the frequent - and, I
suspect, often facile - resort to foreign authorities. Far too often one
sees citation by counsel of, for instance, an American judgment in
support of a proposition relating to our Constitution, without any
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attempt to explain why it is said to be in point. Comparative study is
always useful, particularly where courts in exemplary jurisdictions
have grappled with universal issues confronting us. Likewise, where
a provision in our Constitution is manifestly modelled on a particular
provision in another country’s constitution, it would be folly not to
ascertain how the jurists of that country

have interpreted their precedential provision ... But that is a far cry
from blithe adoption of alien concepts or inapposite precedents.”

In S v Mamabolo,”” Justice Kriegler, writing for the majority,
considered freedom of expression in the United States and South
Africa and stated his reservations about uncritical comparative public
law more forcefully:

“The difference is even more marked under the two respective
constitutional regimes. The United States constitution stands as a
monument to the vision and the libertarian aspirations of the
Founding Fathers; and the First Amendment in particular to the
values endorsed by all who cherish freedom. But they paint eight-
eenth century revolutionary insights in broad, bold strokes. The
language is simple, terse and direct, the injunctions unqualified and
the style peremptory. Our Constitution is a wholly different kind of
instrument. For present purposes it is sufficient to note that it is
infinitely more explicit, more detailed, more balanced, more carefully
phrased and counterpoised, representing a multi-disciplinary effort
on the part of hundreds of expert advisors and political negotiators
to produce a blueprint for the future governance of the country.

Given the dominant law as source framework within which much of
the comparative public law jurisprudence has occurred, it is not
surprising that the rate of reliance on foreign law has diminished in
especially Constitutional Court judgments over the last few years.”8
As local constitutional law jurisprudence grew, the need for compar-
ative law as a source naturally diminished.

5. Conclusion

The colonial history of the South African legal system with multiple
colonial powers successively imposing different systems of European
law on the indigenous and settler communities meant that compar-
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ative law became deeply entrenched in South Africa. South African
jurists routinely and instinctively turn to comparative law to address
particularly complex or novel legal questions. While this “comparative

"1 cut across all areas of law, it was histor-

law ethos in South Africa
ically most evident in private law. This was at least partially because
of the continued dominance of Roman-Dutch law in private law after
British colonisation introduced English law as well as the role that
indigenous law continued to play in the private sphere despite the
imposition of European legal systems. South African private law thus
developed within a veritable melting pot of comparative law. In
contrast, most of public law (although not all) was dominated to such
an extent by English common law that comparative law played a
much smaller role beyond reference to English law as the original
source. The repressive colonial and subsequent apartheid constitu-
tional systems also meant that there was little scope (or utility) in
extensive comparative public law, at least in legal practice. Compar-
ative public law did, however, play a role within the framework of law
as variable in struggles against colonialism and apartheid. Within
these struggles, comparative public law served to juxtapose the
repressive nature of the status quo in South Africa against demo-
cratic examples.80 In a sense, this use of comparative public law in
South Africa represented Scheppele’s notion of aversive constitution-
alism, referring to “a critique of where past (or other) institutions and
principles went badly wrong and taking such critiques as the negative

building blocks of a new constitutional order”. 8!

In the post-apartheid South African regime, comparative public law
has played a highly visible and material role in shaping the new
constitutional regime. The drafting of the new South African consti-
tutions as well as their interpretation and implementation relied
heavily on comparative public law. In fact, the 1996 Constitution
explicitly mandates reference to foreign law to aid the interpretation
of the Bill of Rights. 3 This resurgence of comparative public law was
not, however, confined to comparative constitutional law. It is also
evident in other public law areas, such as administrative law, where
the shift from a common law basis to a largely codified, constitution-
alised administrative law was accompanied by considerable compar-
ative law influence.
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RESUMES

English

In South Africa, the study and practice of law involve comparing different
legal systems due to the complex historical blend of Roman-Dutch, English,
indigenous, and religious laws. Constitutional supremacy since 1994 has
amplified the importance of comparative legal method. The 1996 Constitu-
tion itself drew from various legal systems, endorsing the use of foreign law
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in interpreting rights. Comparative legal method is vital across all legal
domains, and has greatly grown in relevance in constitutional and adminis-
trative law following constitutionalisation. This contribution explores the
use of comparative legal method in South African constitutional and admin-
istrative law. It uses Herwig Hofmann’s three categories of comparative
frameworks, namely “law as category”, “law as source” and “law as variable”,
to consider the continuity and discontinuity between historical reliance on
comparative method in South Africa and comparative legislative and judicial
practices under the Constitution in the areas of constitutional and adminis-
trative law.

Francais

En Afrique du Sud, I'étude et la pratique du droit impliquent la comparaison
de différents systemes juridiques en raison du mélange historique complexe
de droits romano-hollandais, anglais, indigene et religieux. Depuis 1994, la
suprématie de la Constitution a amplifié I'importance de la méthode juri-
dique comparative. La Constitution de 1996 s'est elle-méme inspirée de
plusieurs systemes juridiques, consacrant l'utilisation du droit étranger dans
l'interprétation des droits fondamentaux. Si la méthode juridique compara-
tive est essentielle dans tous les domaines juridiques, sa pertinence s'est
considérablement accrue dans les droit constitutionnel et administratif
sud-africains depuis 'avenement du nouvel ordre constitutionnel. Cette
contribution explore donc l'utilisation de la méthode juridique comparative
dans les droits constitutionnel et administratif sud-africain. Elle utilise les
trois catégories de cadres comparatifs mis au jour par Herwig Hofmann, a
savoir "le droit en tant que categorie", "le droit en tant que source" et "le
droit en tant que variable", pour examiner la continuité et la discontinuite
entre le recours historique a la méthode comparative en Afrique du Sud,
ainsi que les pratiques législatives et judiciaires du recours au droit compareé
dans les domaines du droit constitutionnel et du droit administratif.
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