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TEXTE

1. Introduction
The compar ison of different legal systems as a method of legal schol‐ 
ar ship and prac tice has a long history in South Africa. This is hardly
surprising given the mixed nature of the South African legal system
where consec utive colo nial powers imposed (aspects of) their own
legal systems on the country without completely displa cing existing
law, whether those of the preceding colo nial power or local indi‐ 
genous and reli gious communities. Prior to the enact ment of a
supreme consti tu tion in 1994, South African law thus consisted of a
complic ated mix of legal rules stem ming from Roman- Dutch law,
English law, local ised indi genous law and reli gious legal systems.
Working within this mix, compar ative method was almost inev it able
at both an internal level, between the different legal tradi tions
repres ented in the local mix, and extern ally, between the local system
and other legal systems sharing a common heritage. The intro duc tion
of consti tu tional supremacy in 1994 1 and the consol id a tion thereof by
way of the 1996 Constitution, 2 further cemented the import ance of
compar ative legal method. The constitution- making process itself
was an exer cise in compar ative method with the final text of the 1996
Consti tu tion drawing extens ively from other legal systems (whether
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by inclu sion or exclu sion of consti tu tional provi sions). The Consti tu‐ 
tion further more expli citly endorses compar ative method by stating
in section 38 that a court “may consider foreign law” when inter‐ 
preting the Bill of Rights.

It follows that compar ative method is an important aspect of both
schol ar ship and prac tice of law in South Africa today. This applies
across all areas of law. However, consti tu tion al isa tion has certainly
increased the interest in and prac tice of compar ative method in
public law. In this contri bu tion, I explore the role of compar ative legal
method in South African public law with specific refer ence to consti‐ 
tu tional law and admin is trative law. This is not to suggest that
compar ative method does not also play an important role in other
areas of public law, such as crim inal law. It does. My focus, however,
is more specific ally on consti tu tional and admin is trative law. I start
by briefly setting out my under standing of the nature of compar ative
legal method. That is followed by a broad sketch of the compar ative
back ground to South African public law prior to the adop tion of the
1994 Consti tu tion. In section 4 I explore the influ ence of consti tu‐ 
tion al isa tion on compar ative public law in South Africa, both in
consti tu tional and legis lative drafting and jurisprudence.

2

2. Compar ative method in
(public) law
A compre hensive discus sion of compar ative law is beyond the scope
and purpose of this contribution. 3 In this section, I briefly set out the
core concepts and approaches of compar ative law to serve as a basis
for and relevant to the discus sion of the partic ular prac tices of
compar ative public law in South Africa.

3

Compar ative law is concerned with the study of different legal
systems, but does not equate to the study of one or more “other”
legal system. As comment ators have noted, to have in- depth know‐ 
ledge of and thus be familiar with more than one entire legal system
is extremely rare, even for compar ative  lawyers. 4 Compar ative law
tran scends know ledge of different legal systems by focusing on the
compar ison of partic ular aspects of different legal systems for partic‐ 
ular purposes. Gener ally, the focus falls on conver gence and diver ‐
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gence in the legal treat ment of distinct phenomena, issues or prob‐ 
lems and an attempt at uncov ering why different legal systems would
adopt similar or diver gent treat ments. Such analyses may include a
norm ative element, assessing whether a partic ular approach is good
or bad, better or worse than another, but does not have to. Kischel
describes the central ques tion of compar ative law as the clas si fic a‐ 
tion and eval u ation of the differ ences and simil ar ities that exist in the
solu tions adopted by different legal systems to the problem
under review. 5 In its simplest form, compar ative law involves placing
two objects of compar ison in rela tion to each other with refer ence to
one or more compar ative criteria, the  so- called
tertium comparationis. 6 The exact content and nature of the criteria
depend largely on the partic ular method of compar ative legal study
adopted, often influ enced by partic ular schools of thought on
compar ative law, and the purpose of the compar ative exercise.

The criteria could focus on the func tion being fulfilled by partic ular
legal rules and compare legal treat ment in different systems with
refer ence to such func tion. This is the common approach in func‐ 
tion alism, which is one of the most common methods of compar‐ 
ative  law. 7 As a slight vari ation to this func tional approach, the
criteria may also focus on the common goal pursued by the relevant
objects of compar ison, the common problem they are meant to
address or a common factual scen ario in which they are meant to
be applied. 8 A different approach is to compare legal posi tions with
refer ence to partic ular basic norms. 9 The compar ative criteria could
also simply be descriptive of common denom in ators in the compared
systems, however defined, such as insti tu tions, processes, terms,
concepts or  categories. 10 Beyond positive law, the compar ative
criteria could be legal tradi tions, culture, prac tices, socio- economic
context or theor et ical  constructs. 11 All of these approaches are
subject to critique and remain contested in the expansive liter ature
of compar ative law method. 12

5

In the specific context of compar ative public law, Hofmann has
usefully put forward “approaches to identi fying frame works of
compar ative research”. 13 Such a frame work would define “which kind
of law should be compared, to which end, and serving which
objective.” He analyses three categories of compar ative frame works
that can be used, namely “law as category”, “law as source” and “law
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as variable”. 14 The law as category frame work involves the categor isa‐ 
tion of legal systems into distinct categories or legal families using
specific factors of diver gence or simil arity between indi vidual
systems that would place them in the same or different categories. A
key example is the distinc tion between common law and civil law
legal systems. Given the origins of this frame work in private law and
civil procedure, its useful ness for compar ative public law
is doubtful. 15 As Hofmann, for example, shows, the common law/civil
law divide does not seem partic u larly useful when comparing consti‐ 
tu tional law as there are seem ingly as many simil ar ities between
consti tu tional systems across this divide as there are differ ences
between those within the same  category. 16 Another major problem
with this frame work as applied in the context of compar ative public
law is the funda mental shifts in public law that occur within indi‐ 
vidual systems from time to time and often over surpris ingly shorts
periods. Consti tu tional reforms may call into ques tion the continued
categor isa tion of a system in terms of an historic label. The law as
source frame work relies on compar ative law to identify legal options
to deal with partic ular  challenges. 17 In this sense, compar ative law
involves the search for “building blocks” for new ways of dealing with
partic ular prob lems in any given system. An analysis of the possib il‐ 
ities, strengths and weak nesses, successes and fail ures of partic ular
regu latory inter ven tions can provide a rich source for lawmakers
(including courts) to consider when contem plating a new or revised
regu latory regime. The law as source frame work under lies the notion
of legal trans plants from one area to another or one system to
another and with it the diffu sion of legal  concepts. 18 The law as
source frame work is not only relevant for compar ison of actual legal
treat ment of partic ular prob lems or issues in different systems, but
also for the debates that accom pany the adop tion or rejec tion of
partic ular legal treat ments in different systems. Such debates can
greatly enrich the consid er a tion of partic ular mech an isms to achieve
a policy outcome. The third frame work of law as vari able util ises law
as the factor of compar ison between different systems. 19 Unlike the
first two frame works, this one does not aim at produ cing some
outcome in rela tion to law. That is, the research does not aim to
contribute to law itself. Rather, law is just a factor in the compar ison
of other phenomena. Such a frame work may be partic u larly useful in
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regu latory studies where aspects of regu la tion, other than the legal
instru ments employed, are of primary concern.

3. The compar ative found a tions
of South African public law
The geograph ical area that would become first the Union of South
Africa (in 1910) and later the Republic of South Africa (in 1961), was
inhab ited by a large number of different communities of varying sizes
and insti tu tional organ isa tion before  colonisation. 20 These
communities ordered their soci eties according to a multi tude of indi‐ 
genous legal systems, including rules governing their admin is tra tion
and exer cise of sover eign power. 21

7

The colon isa tion of this area started in the mid- seventeenth century
with the estab lish ment of a supply station at the Cape of Good Hope
by  the Vereenigde Neder land sche Geoc troy eerde Oost- 
Indische  Compagnie 22 (“the  VOC”). 23 The VOC brought with it
Roman- Dutch law, as the legal system governing its oper a tions. While
the VOC was in essence a commer cial entity, albeit with consid er able
public interest, it effect ively consti tuted the state admin is tra tion at
the Cape. The result was that Roman- Dutch law consti tuted the start
of European settle ment. While the VOC did not form ally replace
existing indi genous law with Roman- Dutch law, it did apply Roman- 
Dutch legal rules to the exclu sion of indi genous law in its own inter‐ 
ac tions with indi genous communities, including in its enforce ment of
admin is trative and govern mental power over such communities. 24

8

The Dutch was replaced by English colo nial masters in 1806.
Following the estab lished rules of both English law and inter na tional
law, the law of the conqueror did not wholes cale replace existing law
in the conquered  territory. 25 English law thus only displaced indi‐ 
genous and Roman- Dutch law in oper a tion in Southern Africa to the
extent that it was either expli citly or by implic a tion applied. While
much of indi genous and Roman- Dutch law remained, espe cially in
the private sphere, English law expli citly and by neces sary implic a‐ 
tion governed public admin is tra tion and govern mental func tions
given that it was form ally the British Crown that governed in the
Southern African colonies. Post 1806, public law was thus domin ated
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by English common law as far as it applied to European author ities,
but oper ated along side indi genous laws governing local communities
(in both public and private spheres) and Roman- Dutch law in the
private sphere.

During this period, compar ative law, primarily within the frame work
of law as source, played an important role in the public law of the
emer ging inde pendent repub lics, the Zuid- Afrikaansche Repub liek
and the Orange Free State Republic. Both these repub lics adopted
consti tu tions drawing directly on the US Constitution. 26 In the Zuid- 
Afrikaansche Repub liek, this influ ence went further with the High
Court drawing directly on the celeb rated US Supreme Court judg‐ 
ment in Marbury v Madison 27 to declare that it had the power to judi‐ 
cially review enact ments against the consti tu tion and declare them
invalid if found to be in conflict with the constitution. 28

10

When the Union of South Africa came into being in 1910, public law
across the new state continued to be domin ated by English common
law. Firstly, the South African consti tu tional state was created in
terms of English  law. 29 Secondly, the British estab lished an English
system of public  administration. 30 Thirdly, the judi cial system was
largely modelled on the English  example. 31 However, at the same
time, some Roman- Dutch law influ ence remained in certain aspects
of public  law 32 and indi genous law continued to govern certain
public- law dimen sions of local communities. 33

11

The overall legal system in South Africa is thus a so- called mixed legal
system with elements from a range of different legal systems and
legal tradi tions existing along side each other. This is also the case in
public law, although, unlike most areas of private law, consti tu tional
and admin is trative law was largely domin ated by English law prior to
consti tu tion al isa tion in 1994, with the English law doctrine of parlia‐ 
mentary sover eignty at the heart of local public  law. 34 The most
important point, however, is that compar ative law played a key role in
the devel op ment of South African law right from the outset. From the
earliest days of the Union, compar ison of the local legal posi tion in
public- law matters with at least that in England and often also in
other English common law juris dic tions such as Australia, India and
Canada, was commonplace. 35 In fact, much of the earliest doctrines
in consti tu tional and admin is trative law were trans planted from
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England in local judg ments that relied directly on English precedent.
For example,  in Harris v Minister of the  Interior 36 the court relied
extens ively on precedent from primarily English courts, but also
other juris dic tions and compar ative law liter ature, in pronoun cing on
important doctrines such  as stare  decisis, the mischief rule in stat‐ 
utory inter pret a tion and state sover eignty. The inherent vari ab ility of
the content of the rules of natural justice as formu lated by Tucker LJ
in the English Court of Appeal judg ment in Russell v Duke of Norfolk 37

has repeatedly been endorsed by South African courts. 38 This prac‐ 
tice of relying directly on English precedent continued throughout
the pre- constitutional era. Thus, in 1989, in Admin is trator, Trans vaal
v  Traub, 39 Chief Justice Corbet applied the doctrine of legit imate
expect a tions in South African law following extensive analysis of the
devel op ment of the doctrine in English law with refer ence to key
House of Lords judg ments such as Ridge v Baldwin 40 and Council of
Civil Service Unions and Others v Minister for the Civil Service. 41 The
Chief Justice imported the doctrine into South African law on explicit
compar ative law basis, noting: “The ques tion which remains is
whether or not our law should move in the direc tion taken by English
law and give recog ni tion to the doctrine of legit imate expect a tion, or
some similar principle.” 42

The domin ance of compar ative law use of English law in South
African juris pru dence is not to suggest that compar ative law beyond
the imme diate origins of local public law did not occur. Given the
pervasive reli ance on compar ative law methods across most areas of
law, systems other than those in the English- common law family
were also targeted in public- law compar isons. A notable example is
the work of one of the pion eers of admin is trative law schol ar ship,
Marinus Wiechers. In his doctoral study of 1964, which is widely
viewed as the first compre hensive, system atic study of admin is trative
law in South Africa, Wiechers placed much emphasis on
French law. 43

13

The law as category frame work also played a notable role in compar‐ 
ative public law in South Africa as a tug of war between Roman- Dutch
and English common law unfolded in certain circles. Imbued with
ideo lo gical and nation alist propensities, some jurists pursued a
“purist” agenda in seeking to rid South African common law from
English- law influ ence in order to safe guard a pure Roman- 
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Dutch  basis. 44 These endeav ours quite evid ently adopted compar‐ 
ative law methods in a law as category frame work, viewing common
law and civil law, specific ally English common law and Roman- Dutch
civil law, as clearly delin eated, mutu ally exclusive categories of legal
families or tradi tions. While this move ment was most prom inent in
private law, it also extended to public law with scholars disagreeing
on whether South African consti tu tional common law was premised
on Roman- Dutch or English law. 45

4. The Consti tu ‐
tional dispensation
The view of and approach to compar ative public law changed
dramat ic ally in South Africa with the advent of consti tu tional demo‐ 
cracy in 1994 and in partic ular under the influ ence of the 1996
Consti tu tion. This influ ence is evident in both law- making and juris‐ 
pru dence. As noted in the intro duc tion above, this is not surprising
given 1. that the drafting of both the 1993 and 1996 consti tu tions
relied extens ively on compar ative law and 2. the 1996 Consti tu tion
expli citly endorses refer ence to foreign law in the inter pret a tion of
the Bill of Rights. However, as Consti tu tional Court Justice Acker‐ 
mann has noted, the enthu siasm with which espe cially the Consti tu‐ 
tional Court has engaged in compar ative public law cannot be solely
ascribed to the explicit mandate contained in the Consti tu tion, but
was as much influ enced by the “compar ative law ethos in
South Africa”. 46

15

4.1 Legis lative processes

Klug has argued, largely within a law as vari able frame work, that the
process of constitution- making in South Africa following the collapse
of apartheid from the early 1990s coin cided with increasing hege‐ 
mon iz a tion at an inter na tional level around desir able liberal consti tu‐ 
tional principles. 47 This meant that a set of consti tu tional prin ciples,
or a partic ular consti tu tional model, drawing on specific Western
liberal systems, became “prerequis ites for inter na tional consti tu‐ 
tional respectability”. 48 The process of drafting a new consti tu tion for
South Africa, within the trans ition from apartheid to demo cratic rule,
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was heavily influ enced by this inter na tional hege mony and
consequently involved extensive reli ance on compar ative  law. 49 The
adop tion of prin ciples and mech an isms from foreign examples by way
of compar ative law methods in the constitution- making process
meant that “South Africa’s new consti tu tional order was shaped by
and reflects the post- cold war hege mony of an American- 
style constitutionalism”. 50

There are many examples from the 1996 Consti tu tion that bear testi‐ 
mony to the signi ficant influ ence of compar ative law on its drafting.
The partic ular model of feder alism, under the term co- operative
govern ment, set out in chapter 3 of the Consti tu tion drew heavily
from espe cially German concep tions of inter gov ern mental relations 51

as did the creation of the second chamber of the national legis lature,
the National Council of  Provinces. 52 The notion of limit a tion of
funda mental rights in the Bill of Rights was adopted under influ ence
of Cana dian  law. 53 The newly estab lished Consti tu tional Court was
largely influ enced by the model of the German Consti tu‐ 
tional Court. 54 The inclu sion and partic ular wording of many rights
contained in the Bill of Rights were signi fic antly influ enced by
compar ative law. 55 Rights such as freedom of expres sion, freedom of
reli gion, belief and opinion, labour rights and the right to housing, for
example, were all formu lated against the back drop of extensive
compar ative law analyses of various foreign consti tu tions such as
those of Canada, the US, Germany, Namibia, India and  Japan. 56 The
material role of compar ative law in the making of the 1996 Consti tu‐ 
tion is also clearly on display in the Consti tu tional Court’s certi fic a‐ 
tion judg ments that formed part of the process of adopting
the Constitution. 57 Espe cially the so- called First Certi fic a tion Judg‐ 
ment, in which the Court declined to certify the draft and sent it back
for revi sion, is littered with compar ative references. 58

17

In the wake of the compar ative law influ ence on the making of the
demo cratic consti tu tions of South Africa, a similar effect can be seen
in the crafting of legis la tion. This is partic u larly evident in respect of
legis la tion aimed at oper a tion al ising partic ular consti tu tional provi‐ 
sions. A prime example is the Promo tion of Admin is trative Justice Act
3 of 2000 (“PAJA”).

18
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PAJA was created on the instruc tion of the 1996 Consti tu tion itself,
which, in section 33(3) states that national legis la tion must be
enacted to give effect to the rights to admin is trative justice guar an‐
teed in that section. 59 The drafting of PAJA involved notable compar‐ 
ative law influ ence, which has not been an entirely happy exper i ence.
In enacting PAJA, the legis lature borrowed notably from Australian
and German stat utory law. This is most evident in PAJA’s defin i tion of
“admin is trative action”, which forms the threshold concept for the
applic a tion of the  Act. 60 Part of that defin i tion is the concept of a
“decision”, which is separ ately defined in PAJA 61 and which defin i tion
was taken over from the Australian Admin is trative Decisions (Judi cial
Review) Act of  1977. 62 The defin i tion of “admin is trative action”
further more requires a decision to have a “direct, external legal
effect” before it will qualify as an admin is trative action. This concept
was taken from the  German Verwaltungsverfahrensgesetz. 63 Both of
these elements of the defin i tion have, unfor tu nately, caused confu‐ 
sion in South African admin is trative law. One partic ular problem is
the different func tions that the defin i tion serves in PAJA on the one
hand and the two foreign stat utes from which the defin i tion is
derived on the other. While PAJA is meant to be a general statute on
admin is trative justice and the defin i tion of “admin is trative action” is
thus meant to convey the scope of the entirety of the rules of admin‐ 
is trative justice, the concept of an admin is trative action, and partic u‐ 
larly the borrowed elements, in the foreign stat utes play a more
limited role. The Australian statute expli citly only deals with judi cial
review, not admin is trative justice gener ally. In that context, it makes
sense to define a decision in specific, indi vidu al istic terms, thereby
excluding decisions of a gener al ised nature or having general effect.
The same is, however, not true of PAJA. The result of this inju di cious
borrowing has been to create uncer tainty in South African law
whether deleg ated rule- making (e.g. the making of a regu la tion) is
subject to PAJA given that such action does not easily fit into the
defin i tion of a “decision”. Prior to the enact ment of PAJA, the making
of deleg ated rules by admin is trators was subject to admin is‐ 
trative  law 64 and PAJA itself seems to target such actions by
providing for proced ural fair ness prescripts in cases where decisions
have gener al ised  impact. 65 The German import has been equally
prob lem atic. Wolf has argued that the incor rect inter pret a tion of the
import of the phrase “direct, external legal effect” in German law has

19



Developments in Comparative Public Law in South Africa

led South African scholars and courts astray in attaching an effect to
the phrase which is not borne out by its German use. 66 Wolf argues
that the phrase does not relate to the finality of the decision itself, as
has gener ally been held in South African law, but only to the require‐ 
ment of commu nic a tion of an admin is trative decision for it to
take effect. 67

South African courts have, however, been alive to the poten tial
compar ative law pitfalls in uncrit ic ally following the meaning
ascribed in the foreign system to trans planted stat utory provi sions.
In rela tion to the defin i tion of “admin is trative action” in PAJA and the
above- mentioned borrow ings, Chief Justice Chaskalson thus warned
as follows in the New Clicks matter: 68

20

“In the academic writ ings on PAJA refer ence is made to the fact that
certain of its provi sions have been borrowed from German and
Australian law. PAJA must, however, be inter preted by our courts in
the context of our law, and not in the context of the legal systems
from which provi sions may have been borrowed. In neither of the
coun tries is there a defined consti tu tional right to just admin is trative
action. Trans planting provi sions from such coun tries into our legal
and consti tu tional frame work may produce results different from
those obtained in the coun tries from which they have been taken.”

While South African courts, led by the Consti tu tional Court, have
enthu si ast ic ally taken up the invit a tion to rely on compar ative law in
consti tu tional matters, they have gener ally done so with  caution, 69

bearing in mind the well- known risks of compar ative (public) law,
which Tushnet aptly summar ised as follows:

21

“Partic ular insti tu tions serve complex func tions in each consti tu ‐
tional system, and there is little reason to think that directly appro ‐
pri ating an insti tu tion that func tions well in one system will produce
the same bene fi cial effects when it is inserted into another.” 70

4.2 Jurisprudence
The extent to which South African courts have util ised compar ative
law in public- law matters since consti tu tion al isa tion in 1994 has far
exceeded any prior juris pru den tial use of compar ative method, in any

22
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area of law. 71 The increase in reli ance on compar ative public law can
be seen in both the volume of cases in which refer ence to foreign law
is made and the systems used in such comparisons. 72 In contrast to
the pre-1994 compar ative prac tice, compar isons were now more
readily made with systems other than those that had colo nial,
historic links to South Africa.

From the very start, the newly- established Consti tu tional Court
engaged in extensive compar ative analyses in its judg ments. In its
first judg ment, in S v Zuma, the Court noted in respect of the ques‐ 
tion at hand that “[f]oreign courts have grappled with the problem …
The different solu tions which they have suggested are illuminating”. 73

The Court consequently made refer ence to judg ments of the House
of Lords, the Privy Council (on appeals from Bermuda and from Hong
Kong), the Nami bian Supreme Court, the Botswana Court of Appeal,
the US Supreme Court, the European Court of Human Rights, the
Ontario Court of Appeal and the Supreme Court of Canada. In its
second  judgment, S v  Makwanyane, 74 in which the Court famously
declared the death penalty uncon sti tu tional, the Court continued this
extensive use of compar ative public law, citing legal posi tions in the
United States (including many of the indi vidual States), United
Kingdom, Canada, Germany, Australia, New Zealand, India, the
European Union, the Carib bean, Namibia, Mozam bique, Angola,
Hungary, Tanzania, Zimb abwe, Italy, Portugal, Peru, Nicaragua, Brazil,
Argen tina, the Phil ip pines and Spain. In this case, the Court also
explained why compar ative public law is bound to be an important
feature of the new consti tu tional regime, using a law as source
frame work: “Compar ative ‘bill of rights’ juris pru dence will no doubt
be of import ance, partic u larly in the early stages of the trans ition
when there is no developed indi genous juris pru dence in this branch
of the law on which to draw.” 75

23

A decade after the Consti tu tional Court’s first judg ment, the reli ance
on compar ative public law remained strong, with the Court stating in
K v Minister of Safety and Security: 76

24

“As in all exer cises in legal compar ativism, it is important to be astute
not to equate legal insti tu tions which are not, in truth, compar ‐
able. Yet in my view, the approach of other legal systems remains of
relev ance to us.
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It would seem unduly paro chial to consider that no guid ance,
whether positive or negative, could be drawn from other legal
systems’ grap pling with issues similar to those with which we are
confronted. Consid er a tion of the responses of other legal systems
may enlighten us in analysing our own law, and assist us in devel ‐
oping it further. It is for this very reason that our Consti tu tion
contains an express provi sion author ising courts to consider the law
of other coun tries when inter preting the Bill of Rights. It is clear that
in looking to the juris pru dence of other coun tries, all the dangers of
shallow compar ativism must be avoided. To forbid any compar ative
review because of those risks, however, would be to deprive our legal
system of the bene fits of the learning and wisdom to be found in
other juris dic tions. Our courts will look at other juris dic tions for
enlight en ment and assist ance in devel oping our own law. The ques ‐
tion of whether we will find assist ance will depend on whether the
juris pru dence considered is of itself valu able and persuasive. If it is,
the courts and our law will benefit. If it is not, the courts will say so,
and no harm will be done.”

The judi cial enthu siasm for compar ative public law has, however, also
been tempered at times by judi cial caution against uncrit ic ally
accepting foreign posi tions. In the early judg ment in , Justice Acker‐ 
mann engaged in extensive compar ative law analysis in his majority
judg ment. In response, Justice Krie gler noted in a minority judg ment
that while he agrees with the majority judg ment’s conclu sion and
order he
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“prefer[s] to express no view on the possible lessons to be learnt
from other juris dic tions. That I do, not because of a disregard for
section 35(1) of the Consti tu tion, nor in a spirit of paro chi alism. My
reason is twofold. First, because the subtleties of foreign juris dic ‐
tions, their prac tices and termin o logy require more intensive study
than I have been able to conduct. Even on a super fi cial view, there
seem to me to be differ ences of such substance between the stat ‐
utory, juris pru den tial and soci etal contexts prevailing in those coun ‐
tries and in South Africa as to render ostens ible analo gies dangerous
without a thor ough under standing of the foreign systems … The
second reason is that I wish to discourage the frequent - and, I
suspect, often facile - resort to foreign author ities. Far too often one
sees cita tion by counsel of, for instance, an Amer ican judg ment in
support of a propos i tion relating to our Consti tu tion, without any
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attempt to explain why it is said to be in point. Compar ative study is
always useful, partic u larly where courts in exem plary juris dic tions
have grappled with universal issues confronting us. Like wise, where
a provi sion in our Consti tu tion is mani festly modelled on a partic ular
provi sion in another country’s consti tu tion, it would be folly not to
ascer tain how the jurists of that country
have interpreted their preced en tial provi sion … But that is a far cry
from blithe adop tion of alien concepts or inap posite precedents.”

In S v  Mamabolo, 77 Justice Krie gler, writing for the majority,
considered freedom of expres sion in the United States and South
Africa and stated his reser va tions about uncrit ical compar ative public
law more forcefully:
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“The differ ence is even more marked under the two respective
consti tu tional regimes. The United States consti tu tion stands as a
monu ment to the vision and the liber tarian aspir a tions of the
Founding Fathers; and the First Amend ment in partic ular to the
values endorsed by all who cherish freedom. But they paint eight ‐
eenth century revolu tionary insights in broad, bold strokes. The
language is simple, terse and direct, the injunc tions unqual i fied and
the style peremp tory. Our Consti tu tion is a wholly different kind of
instru ment. For present purposes it is suffi cient to note that it is
infin itely more explicit, more detailed, more balanced, more care fully
phrased and coun ter poised, repres enting a multi- disciplinary effort
on the part of hundreds of expert advisors and polit ical nego ti ators
to produce a blue print for the future governance of the country.”

Given the dominant law as source frame work within which much of
the compar ative public law juris pru dence has occurred, it is not
surprising that the rate of reli ance on foreign law has dimin ished in
espe cially Consti tu tional Court judg ments over the last few years. 78

As local consti tu tional law juris pru dence grew, the need for compar‐
ative law as a source natur ally diminished.
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5. Conclusion
The colo nial history of the South African legal system with multiple
colo nial powers success ively imposing different systems of European
law on the indi genous and settler communities meant that compar ‐
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ative law became deeply entrenched in South Africa. South African
jurists routinely and instinct ively turn to compar ative law to address
partic u larly complex or novel legal ques tions. While this “compar ative
law ethos in South Africa” 79 cut across all areas of law, it was histor‐ 
ic ally most evident in private law. This was at least partially because
of the continued domin ance of Roman- Dutch law in private law after
British colon isa tion intro duced English law as well as the role that
indi genous law continued to play in the private sphere despite the
impos i tion of European legal systems. South African private law thus
developed within a verit able melting pot of compar ative law. In
contrast, most of public law (although not all) was domin ated to such
an extent by English common law that compar ative law played a
much smaller role beyond refer ence to English law as the original
source. The repressive colo nial and subsequent apartheid consti tu‐ 
tional systems also meant that there was little scope (or utility) in
extensive compar ative public law, at least in legal prac tice. Compar‐ 
ative public law did, however, play a role within the frame work of law
as vari able in struggles against colo ni alism and apartheid. Within
these struggles, compar ative public law served to juxta pose the
repressive nature of the status quo in South Africa against demo‐ 
cratic examples. 80 In a sense, this use of compar ative public law in
South Africa repres ented Scheppele’s notion of aversive consti tu tion‐ 
alism, refer ring to “a critique of where past (or other) insti tu tions and
prin ciples went badly wrong and taking such critiques as the negative
building blocks of a new consti tu tional order”. 81

In the post- apartheid South African regime, compar ative public law
has played a highly visible and material role in shaping the new
consti tu tional regime. The drafting of the new South African consti‐ 
tu tions as well as their inter pret a tion and imple ment a tion relied
heavily on compar ative public law. In fact, the 1996 Consti tu tion
expli citly mandates refer ence to foreign law to aid the inter pret a tion
of the Bill of Rights. 82 This resur gence of compar ative public law was
not, however, confined to compar ative consti tu tional law. It is also
evident in other public law areas, such as admin is trative law, where
the shift from a common law basis to a largely codi fied, consti tu tion‐ 
al ised admin is trative law was accom panied by consid er able compar‐ 
ative law influence.
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RÉSUMÉS

English
In South Africa, the study and prac tice of law involve comparing different
legal systems due to the complex histor ical blend of Roman- Dutch, English,
indi genous, and reli gious laws. Consti tu tional supremacy since 1994 has
ampli fied the import ance of compar ative legal method. The 1996 Consti tu‐ 
tion itself drew from various legal systems, endorsing the use of foreign law
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in inter preting rights. Compar ative legal method is vital across all legal
domains, and has greatly grown in relev ance in consti tu tional and admin is‐ 
trative law following consti tu tion al isa tion. This contri bu tion explores the
use of compar ative legal method in South African consti tu tional and admin‐ 
is trative law. It uses Herwig Hofmann’s three categories of compar ative
frame works, namely “law as category”, “law as source” and “law as vari able”,
to consider the continuity and discon tinuity between histor ical reli ance on
compar ative method in South Africa and compar ative legis lative and judi cial
prac tices under the Consti tu tion in the areas of consti tu tional and admin is‐ 
trative law.

Français
En Afrique du Sud, l'étude et la pratique du droit impliquent la compa raison
de diffé rents systèmes juri diques en raison du mélange histo rique complexe
de droits romano- hollandais, anglais, indi gène et reli gieux. Depuis 1994, la
supré matie de la Consti tu tion a amplifié l'im por tance de la méthode juri‐ 
dique compa ra tive. La Consti tu tion de 1996 s'est elle- même inspirée de
plusieurs systèmes juri diques, consa crant l'uti li sa tion du droit étranger dans
l'in ter pré ta tion des droits fonda men taux. Si la méthode juri dique compa ra‐ 
tive est essen tielle dans tous les domaines juri diques, sa perti nence s'est
consi dé ra ble ment accrue dans les droit consti tu tionnel et admi nis tratif
sud- africains depuis l’avène ment du nouvel ordre consti tu tionnel. Cette
contri bu tion explore donc l'uti li sa tion de la méthode juri dique compa ra tive
dans les droits consti tu tionnel et admi nis tratif sud- africain. Elle utilise les
trois caté go ries de cadres compa ra tifs mis au jour par Herwig Hofmann, à
savoir "le droit en tant que caté gorie", "le droit en tant que source" et "le
droit en tant que variable", pour examiner la conti nuité et la discon ti nuité
entre le recours histo rique à la méthode compa ra tive en Afrique du Sud,
ainsi que les pratiques légis la tives et judi ciaires du recours au droit comparé
dans les domaines du droit consti tu tionnel et du droit administratif.
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