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TEXT

1. Introduction
Before the colo nial enter prise intro duced western private prop erty to
many African coun tries, customary law systems of land tenure were
in place. Colo nial regu la tion did not fully stamp out these systems of
land tenure, just as it did not fully stamp out other customary ways
of life.

1

Zimb abwe was colon ized by Britain in 1890. It was then known as
Southern Rhodesia. Colo nial author ities put in place an apartheid
regime which sought to force native Africans into the settler wage
economy as cheap labor. 1 The native popu la tion was releg ated to the
margins of social and polit ical activity as they were deprived of the
vote and had various restric tions placed on their liberty. In 1965,
Britain sought to with draw from the colo nial enter prise. Colo nial
settlers refused to allow for majority rule and the estab lish ment of
full demo cracy—in 1965, they declared them selves inde pendent of
Britain and continued to run Rhodesia (the former Northern
Rhodesia, now known as Zambia, had attained inde pend ence in 1964)
under a settler minority rule system. 2 It was only upon full
inde pend ence in 1980—after a protracted military struggle for
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liber a tion—that a demo cratic system in which all persons had a
mean ingful vote was established.

From the colo nial period through to inde pend ence in 1980 and up
until around 2000, Zimb abwe’s rural areas were divided into two
areas. There was relat ively fertile commer cial farm land which was
mainly owned as large farms by European descend ants of colo nial
settlers. Commer cial farm land was private prop erty. Then there were
communal areas to which colo nial author ities had releg ated native
African communities. 3 Communal lands were in areas with high
temper at ures, low rain fall, poor soils and/or bad topography. 4

Land hold ings in the over crowded communal areas were tiny and
were meant to be used for subsist ence and small- scale farming. 5

Communal land was vested in the colo nial state and hered itary
tradi tional chiefs who admin istered the land and held it in trust for
their communities, under the control of the colo nial administration. 6

3

Post- colonial Zimb abwe law replic ated the colo nial posi tion by
vesting communal land in the national pres ident in his/her offi cial
capa city. Although different vari ants of customary alloc a tion and
governance of land have been employed post- independence, the
formal titled owner of such land remains the pres ident of the
country. In 2000, the govern ment of Zimb abwe embarked upon a
program of land reform—the fast- track land reset tle ment program
(FTLRP)—intended to correct the racially skewed distri bu tion of
fertile farm land. Having expro pri ated much of the erstwhile
commer cial farm land, the govern ment resettled black farmers on
that farm land. They gave the newly resettled farmers offer letters,
which are under stood as a prelude to occu pa tion permits or 99-
year leases. 7 Many resettled farmers still hold land on the basis only
of the offer letters. 8 This is part of a variant of land tenure in which
state land is held under the offer letter, permit or 99-year lease.

4

The state’s owner ship of communal land puts that land into public
owner ship. Such owner ship is, in prin ciple, by the general public, but
in prac tice entails owner ship rights exer cised by polit ical office- 
holders at the top of government. 9 It gives these rulers the right to
exclude others from that property. 10 Rather than tying owner ship
rights to polit ical office as public owner ship does, common
owner ship ties owner ship rights to group membership. 11 It provides
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some kind of guar antee to each indi vidual in the group that they “will
not be excluded from the use or benefit of the land.” 12 In
contem porary rural Zimb abwe, there is private prop erty on
commer cial hold ings that have not been compulsorily acquired.
Compulsorily acquired farm land, that is, the reset tle ment areas, are
public prop erty. Communal land is both public prop erty under the
owner ship of the state and common prop erty under the purview of
the partic ular customary group which holds rights over it. Many have
also argued that, once alloc ated land in communal areas, allotees
under customary systems have rights over their alloc ated portions
that are much akin to private prop erty, with a clas sical common
prop erty regime being confined to forestry and grazing lands in the
communal area. 13

This paper addresses the coex ist ence of different legal systems on
communal land. The inter ac tion between formal legal systems of land
tenure and customary legal systems of land tenure creates ques tions
as to the distri bu tion of power over communal land between these
legal systems and their respective governing insti tu tions. Communal
land’s status as simul tan eously public prop erty under the pres ident
and common prop erty under tradi tional chiefs in a customary law
system has created polit ical dysfunc tion by leaving the tradi tional
author ities wholly beholden to whatever central govern ment
exec utive holds power. The dysfunc tion has only increased in the
wake of a chaotic land reset tle ment program that increased
uncer tainty in both the legal clas si fic a tion of rural land and the
authority of chiefs with respect to such land. Local demo cracy has
also been rendered more subser vient to polit ical control from the
center. The paper also discusses the effi ciency, equity and
sustain ab ility chal lenges commonly attrib uted to customary land
tenure schemes. It high lights that, in the context of Zimb abwe’s
communal lands and the abut ting reset tle ment areas, it is the land’s
simul tan eous status as public prop erty and common prop erty—and
espe cially the status as public prop erty—which creates an array of
land tenure insec ur ities, inef fi cien cies and inequities. Customary
tenure systems can deploy land alloc a tion methods that increase use
intensity in what are often locally sustain able and equit able ways. But
these poten tial gains may go untapped because of broader tenure
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insec urity due to the subser vi ence of tradi tional author ities to
central govern ment authorities.

2. Prop erty and land in Zimb ‐
abwe’s consti tu tional framework
The polit ical system under colo ni alism substan tially replic ated the
British system. It featured a largely cere mo nial Governor, with most
polit ical power being held by a Prime Minister elected by parlia ment.
The parlia ment was elected by the colo nial settler minority, with the
majority native popu la tion excluded from the elect oral process. 14 The
legal frame work eman ating from this legis lature used land
dispos ses sion as a method of enrich ment of the settler community
and disem power ment of the native population.

7

In 1980, Zimb abwe attained inde pend ence under the nego ti ated
Lancaster House Consti tu tion which main tained a parlia mentary
system of govern ment. Consti tu tional changes intro duced in 1987
moved away from this system by intro du cing a powerful directly
elected exec utive Pres ident. Polit ical changes at the time—primarily
the merger of the two parties which had fought for inde pend ence—
also created one powerful polit ical party, with minimal oppos i tion.
This concen tra tion of power marked the emer gence of an increasing
tend ency towards author it ari anism into the 1990s as oppos i tion
parties faced viol ence from government. 15 These polit ical changes
were accom panied by a number of changes in the land and prop erty
frame work. Up until 1990, the ability of the Zimb abwe govern ment to
effect land reform had been consti tu tion ally limited. 16 The first
efforts towards land reform there fore emerged in the early 1990s.
Those efforts were focused on real loc ating land from descend ants of
colo nial settlers to native Africans. Though there was no ques tion
that the issue of racially unjust land alloc a tions needed to be
resolved, the issue was not addressed as part of a broader reform of
the land tenure scheme in the country. The oppor tunity to address
the land issue as a broad matter of social and economic welfare was
thus missed, and the land issue increas ingly became a cudgel wielded
by an author it arian state to cling on to polit ical power, partic u larly
when a strong oppos i tion party emerged in Zimb abwe in the
late 1990s.
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Begin ning with the consti tu tional limit a tions on land reform, land
was always regu lated differ ently from other prop erty in post- colonial
Zimb abwe. Whereas there were consti tu tional protec tions against
depriva tion and expro pri ation of prop erty except for clearly spelt out
public interests, agri cul tural land was placed outside these
protec tions as land rights were under stood to reflect “funda mental
and dominant polit ical consid er a tions of the day.” 17 The
consti tu tional and stat utory scheme for agri cul tural land gave
massive control and regu latory “powers to a “reformist” state to
respond directly to and address the consequences of histor ical
dispos ses sion, conquest- based acquis i tion and inequit able
distri bu tion of rights in land”—even “state power in compulsory land
acquis i tion [left] very few remedies and protec tion to
private landowners.” 18 That distinc tion—between massive state
power over agri cul tural land and limited state power over other
prop erty—became more explicit in the post-2000 consti tu tional
amend ments to the Lancaster House Consti tu tion and made its way
into the 2013 Consti tu tion of Zimbabwe. 19

9

The result of the range of regu latory schemes deployed over
Zimb ab wean agri cul tural land in the colo nial and post- colonial eras
has been a set of clas si fic a tions of agri cul tural land into private
prop erty, public prop erty and common property. 20 Privately owned
rural land includes the remaining privately owned farmland. 21 State- 
owned land—public prop erty—has become the dominant group since
the land reset tle ment program began; this includes reset tle ment
areas as well as state forests and game reserves. 22 Reset tle ment
farmers gener ally hold land under leases and other types of stat utory
permits from the state. 23 Land held in common relates to communal
land substan tially governed under customary law, 24 but communal
land is also public prop erty as it is owned by the state. In fact,
communal land features the state with formal title over the land, the
tradi tional community with rights over the same land, 25 and
indi viduals and house holds with stronger rights over part of that
same land 26—for some, this entails communal land being
simul tan eously public, common and private property. 27
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3. Rural land and polit ical power
The divide between public prop erty and common prop erty runs
parallel to the two separate systems by which land governance
occurs in Zimb abwe’s communal areas. There is a system under the
general law and one under customary law. Under the general law
frame work is the exec utive admin is trative system in terms of which
the pres ident appoints resident minis ters, formerly referred to as
provin cial governors, for each of the country’s 10 provinces. The
resident minis ters are at the head of an admin is trative struc ture
featuring provin cial admin is trators and below them district
admin is trators (DAs). There is a more general local governance
system featuring a local demo cracy, usually typi fied by local rural
district coun cils (RDCs), elect oral bodies of ward coun cilors elected
using a plur alist major it arian system.

11

Tradi tional chiefs run the customary system. Chiefs perform
admin is trative services and engage in conflict resol u tion using
customary law. To carry out these func tions, chiefs appoint Headmen
below them and, below these, appoint Kraalheads. 28 The office of
chief is, as may be expected, hered itary rather than elected. The
shona consti tute a substan tial majority of the popu la tion of
Zimb abwe. By far the most common system by which claimants
ascend to the chief hood among them is a variant of the agnatic
seni ority system in which brothers succeed to the chief hood ahead
of sons. Over gener a tions, the system has become such that there are
a number of family groups that stake a claim whenever there arises a
vacancy on the throne. The family group whose turn is deemed to
have come (and that is often a matter on which there is heated
contest a tion) then selects one of their own (and there is further
contest a tion in the process of selecting this indi vidual too) as their
claimant to become chief. The Ndebele, who are the largest of
Zimb abwe’s ethnic minor ities, tend to follow agnatic primo gen iture in
which a chief’s successor is to be selected from that chief’s chil dren.
But in all cases, it is the pres ident who ulti mately appoints a chief
from among the claimants.

12

The broadly under stood posi tion is that chiefs hold the chiefdom’s
land in trust for their community and have, histor ic ally, alloc ated land
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to community members. 29 In order to facil itate admin is trative
control of the rural popu la tion, the colo nial process entailed not just
an alien a tion of native land, but also a merging of sover eignty and
prop erty by vesting title to communal land in the colo nial state. 30

Given the unres tricted power or capa city asso ci ated with
sover eignty, the fusion of prop erty and sover eignty was used to
justify unlim ited state power in admin is tering the communal lands. 31

African rural communities were thus “granted rights of use and
occu pa tion which exposed them to the naked authority of the
colo nial state.” 32 By contrast, private prop erty rights shielded
colo nial settlers from undue state intervention. 33 The process of
merging sover eignty and prop erty was facil it ated by the claim that
customary tenure was “communal and excluded indi vidual rights.” 34

This claim discounted the fact that tenure systems change in
response to social and economic changes and the reality of local
customary tenures’ dynamism and flex ib ility, including ignoring the
fact that customary tenure recog nized indi vidual use rights. 35

After inde pend ence from colo nial rule, formal title to communal land
remained in the state. The post- colonial state thus retained the
colo nial merger of prop erty and sover eignty that perpetu ated state
power over communal resid ents and furthered the undemo cratic
rela tion ship between the state and the rural popu lace by
under mining local polit ical processes in communal areas. 36 This
approach views land as a source of sover eignty rather than as a
productive resource, 37 with land tenure systems being designed to
give the state greater control over land. 38

14

The central govern ment’s formal power over communal land in
Zimb abwe is extremely strong. Communal land resid ents’ rights of
use and occu pa tion remain subject to the naked authority of the
state. The Pres ident can publish stat utory instru ments declaring that
some land is no longer communal land, and can do this without
consulting the chief or popu lace. The Minister of Lands can, after
consulting the local RDC, set aside any communal land for the
estab lish ment of a town ship, busi ness center, irrig a tion scheme or
any other purpose. 39 The Minister publishes a notice in the gazette
describing the area to be set aside and ordering all occu pants of the
area to leave that area perman ently with all their prop erty within a
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set period. 40 Chiefs and the popu lace need not be consulted during
this process. If one refuses to leave, they can face crim inal sanctions.

The pres ident’s formal owner ship of vast swathes of rural land has
under mined demo cratic politics in rural areas. This is espe cially so as
pres id en tial owner ship of communal land is allied to a non- 
democratic tradi tional governance frame work that is rooted in the
appoint ment of tradi tional leaders through a conflic tual process that
almost always involves multiple claimants among and within family
groups, with one of these claimants ulti mately receiving pres id en tial
approval. A loyal cadre can there fore be chosen, and this cadre stays
loyal for fear that their family groups’ future claims to the chief hood
could other wise be compromised.

16

Polit ical manip u la tion of tradi tional leaders and the popu lace by
polit ical incum bents began at the very commence ment of the
modern state—at the very commence ment of the colo nial period.
Native reserves, the precursors to communal areas, were estab lished
at colo ni alism’s onset in the 1890s. 41 At that time, “tradi tional”
struc tures were reor gan ized by colo nial authorities. 42 They
struc tured tradi tional author ities as a subor dinate polit ical system
within the reserves and filled that system with leaders who were in
concert with, or at least malle able to, the partic ular needs of the local
colo nial administration. 43

17

There is growing evid ence that access to agri cul tural land in
Zimb abwe, in both reset tle ment areas and communal areas, has
become a matter of polit ical alle gi ance. Tradi tional leaders are
increas ingly subject to pres sures from central govern ment and from
the ruling party. 44 Direct threats are issued by govern ment and
ruling party leaders against tradi tional leaders. 45 State salaries and
bene fits given to tradi tional leaders increase central govern ment’s
leverage over them. 46 Oppos i tion parties have been blocked from
holding rallies unless they obtain letters from tradi tional leaders,
which letters tradi tional leaders have allegedly been unwilling to
provide or afraid to provide. 47 Reports have shown that tradi tional
leaders, even though they are expressly prohib ited by law from
playing any role in elec tions, have been active in corralling the rural
vote in favor of the ruling party. 48

18
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It is there fore no surprise that the Zimb abwe liter ature has long
expressed the concern that the state uses the land tenure system to
increase its influ ence, often through “increasing central state
influ ence and control over customary tenures.” 49 More recently, this
process has also occurred through the manner in which the
expro pri ation and redis tri bu tion of land was carried out under
the FTLRP. 50

19

Initially, the state was not very active in exer cising its extensive
stat utory powers in communal areas. 51 This was due to a fear of
antag on izing the peas antry in the imme diate post- colonial period, a
time when the peasant resist ance that had propelled them to power
was still fresh in the minds of the new rulers. 52 The ruling  also
received enthu si astic support  in the imme diate post- 
colonial period. 53

20

party

from these areas

The reset tle ment program seems to have provided a channel by
which to insi di ously increase central govern ment influ ence and
exer cises of power in the communal areas. The colo nial dualism in
land tenure is replic ated by the recent FTLRP. 54 Under this program,
recip i ents of larger land hold ings—meant to be engaged in
commer cial agri cul ture—are termed A2 recip i ents and hold the land
under 99-year leases, or offer letters while waiting for the 99-
year leases. 55 Those who received smaller plots, which have
addi tional rights to some common grazing areas and are largely
presumed to be for subsist ence farming, are termed A1 recipients. 56

A1 lands cannot be sold, but are gener ally under stood to
be inheritable. 57 Tradi tional leaders have been empowered under the
land policy and local govern ment law to exer cise admin is trative
over sight in matters of natural resource and land use manage ment
and other low- level legal processes in A1 areas, 58 although that
authority does not extend to land acquis i tion and alloc a tion issues. 59

Tradi tional author ities have no power over A2 farms. 60 By contrast to
the A1 situ ation, A2 lands’ 99 year- leases are meant serve as collat eral
for finan cing and, even tu ally, to allow for “transfer through a
land market.” 61

21

A1 recip i ents hold the land under permits from the DA’s office or
under offer letters pending receipt of such permits. 62 This has
simil ar ities to the use and occu pa tion rights of dwellers of communal

22



Property, Public or Common, in Post-Colonial Societies:Studying Zimbabwe’s Communal Lands

lands. The 2013 Consti tu tion expli citly acknow ledges state power to
grant rights outside those ordin arily asso ci ated with prop erty
schemes under the common law, such as uniquely circum scribed
rights of use and occupation. 63 But if they are to be successful, such
frag mented use rights systems depend on legis lative creation of
security of tenure. 64 The absence of a legis lative frame work
providing security of tenure creates serious tenurial insec urity in
reset tle ment areas in Zimb abwe, much as in the communal lands. 65

At inde pend ence, post- colonial governors had the option of
extending to the general public the stronger protec tions from undue
state inter ven tion with agri cul tural land that the colo nial govern ment
had given to colo nial settlers—with limit a tions to cater for the
correc tion of histor ical imbal ances. Yet, in carrying out the land
reset tle ment program, the post- colonial regime preferred to extend
more widely the insec urity of tenure that Africans in communal
areas experienced.

Reset tle ment areas have intro duced a politi cized dynamic to rural
Zimb abwe. Land admin is tra tion and the issu ance of tenure
docu ments in resettled areas was coordin ated by District Land
Commit tees which were domin ated by members of the ruling party
and were directly subser vient to the ruling party and the
central government. 66 Thus, tenure was held only at the pleasure of
ruling govern ment forces. The violent process by which the
reset tle ment program was carried out embedded viol ence into the
rural world, creating a demand for subser vi ence and aggressive
shows of loyalty to the ruling party and the central govern ment for
those who were, or wanted to be, chief. The strengthened central
govern ment control over vast swathes of the rural coun tryside—the
reset tle ment areas—also portended increas ingly assertive state
control over rural land in general. Thus, the rela tion ship between
central govern ment and local chiefs was restruc tured firmly in favor
of central government.

23

The increase in state power over tradi tional lead er ship was espe cially
aggrav ated by the ambi guity of chiefs’ control in reset tle ment areas.
Tradi tional chiefs claimed histor ical control over reset tle ment lands.
The govern ment, in carrying out the reset tle ment program, avoided
framing it as the return of lands to the chiefs. 67 To have a chance of
central govern ment author ities acceding in some way to such claims,
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loyalty to those author ities was required. Even in preco lo nial times,
the bound aries between chief doms were often disputed. 68 They were
also frequently modi fied before and during the colo nial era. 69

Retaking of former commer cial farm lands reignited preco lo nial
conflicts over land between some neigh boring chiefs. 70 Given
govern ment’s determ in ative power over the conflict and ulti mate
control of the land, this can only have gener ated greater subser vi ence
to govern ment interests. Tradi tional governance over the deeply
politi cized reset tle ment areas likely influ enced tradi tional leaders in
ways that impacted how they governed their communal areas.
Further, as chiefs have sought to assert their influ ence over these
reset tle ment lands, they have come up against a govern ment which
has itself become more activist in land matters.

4. Customary tenure: Effi ciency,
equity and sustainability
Tenure defines “the rights and duties of people to each other with
respect to the land” and connotes “a bundle of rights to use land and
its products, by a clearly defined indi vidual or group of indi viduals,
possibly to the exclu sion of others.” 71 Security of tenure connotes the
certainty of continued use of the land and of protec tion of that usage
from inter fer ence by others—this requires that the occu pier’s rights
be clear and enforceable. 72

25

Customary land tenure stands accused of under mining land tenure
security and so creating inef fi ciency. The argu ment is that
“communal control discour ages long- term invest ment in land
improve ments [as] indi vidual farmers, not having secure private
rights to the land, may not be able to claim fully the returns on
their investment.” 73 The lack of invest ment makes the land less
productive than it would other wise be (and further that it could
poten tially promote land degrad a tion “to the extent that invest ments
are required for conser va tion purposes”). 74 This argu ment
consti tutes the productive inef fi ciency claim.

26

Yet customary tenure can be very secure. The general under standing
of customary land tenure in Zimb abwe “is that rights to land are an
incident of polit ical and social status. By virtue of member ship in the
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[group], every [member is] entitled to claim some land, from the …
chief, or from such polit ical unit as exists in the absence of
chiefly authority.” 75 While there is some vari ation across specific
customary systems on the extent of community leaders’ control over
land relative to indi vidual control, 76 farmers under communal
systems typic ally have secure use and inher it ance rights. 77 A chief
has no power to banish a person from the chiefdom. Land rarely gets
taken away under customary law. Tradi tional leaders gener ally only
take away land when the land has become aban doned or unused—
they will do so to give it to another person who does not have land. 78

This is likely to facil itate effi cient and sustain able use of land.

Customary tenure also provides a degree of flex ib ility in the range of
rights that can be given, depending on the specific resources in issue.
“Rights for indi viduals and families vary from discrete temporary
issues such as gath ering natural resources in communal forests,
grazing on communal pastures, cultiv ating a specific field for one to
several seasons, to permanent control over a piece of land or other
resource for cultiv a tion and to pass it on to their heirs.” 79 Families
have compre hensive control over the resid en tial plots and arable land
alloc ated to them—some have result antly referred to this element
as a de facto private prop erty regime or as “tradi tional free- hold.” 80

This more nuanced under standing contra dicts the idea that
communal tenure always entails group rights that over ride those of
the individual. 81 And it is no modern innov a tion either—“it is …
beyond doubt that the control of arable land was indi vidual in the
preco lo nial land tenure system, with signi ficant group control being
exer cised only” in respect of common prop erty resources. 82

28

Offi cial versions of customary tenure eman ating from both the
colo nial and the post- colonial state which present customary tenure
“as communal and thus excluding indi vidual rights of any kind,” and
“as static and inim ical to devel op ment” are there fore incorrect. 83

Customary tenure, in fact, features possib il ities of tenure security
which are, or can be, prop erly calib rated to the specific resources in
issue. These flex ib il ities allow for more intensive, but sustain able, use
of land. For example, cattle can routinely graze on others’ land
outside the crop ping season. 84 The rush to private prop erty and land
titling can generate inef fi ciency by destroying these possib il ities. It
can also work an inequity by elim in ating without compens a tion
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rights, such as grazing rights, that may be an important source of
live li hood for vulner able groups. 85 Customary law’s provi sion of
“rights of access to land by all lineage members, even when working
or resident else where, has … been shown to provide an important
element of security, partic u larly in old age,” and has been “an
important factor in explaining the low incid ence of land less ness in
many heavily popu lated rural areas of sub- Saharan Africa.” 86 This is
an important factor given the weak ness of pension systems in many
sub- Saharan African coun tries. Losing the security of “these rights
could prove disastrous for many.” 87

As clear from the ulti mately insecure tenure of descend ants of
colo nial settler farmers in Zimb abwe and from Elinor Ostrom’s
research, private prop erty does not always provide tenure security
and sustain able resource management. 88 Polit ical and insti tu tional
context are determinative. 89 Tenure security arises from different
sources of authority which must emerge together; “these are
polit ical, social, cultural” and “formal legal alloc a tions of rights.” 90

This is why tradi tional systems of communal land tenure based on
culturally- accepted rules can offer tenure security, at least when the
authority over seeing such tenure regimes is legit imate, trusted,
trans parent and accountable. 91
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Private prop erty alone works no effi ciency magic. Argu ments for
private prop erty’s relative productive effi ciency in Zimb abwe’s
agri cul tural history conveni ently over look the century- long “history
of state inter ven tions to construct agri cul tural land and factor
markets in support of the devel op ment of ‘commer cial farming,’ and
… the system atic state repres sion of farming in customary
tenure” areas. 92 Heavy support for commer cial farming included
provi sion of “regular subsidies, water devel op ment, research, access
to markets for inputs and outputs, tech no logy, foreign currency
and capital.” 93 Rather than resort to a call for private prop erty,
dealing with other issues that have always afflicted communal lands—
the discrim in atory treat ment, the over crowding, the poor soils, the
bad topo graphy—are more urgent concerns. It is no small wonder
that empir ical studies have shown little rela tion ship between land
rights and productivity and researchers have struggled to find clear
evid ence for “the view that the security which ensues from [land]
regis tra tion increases investments.” 94 Empir ical studies have also
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noted increased produc tion and surpluses from communal areas
since independence. 95 Further that there have been cases in Africa,
including in Kenya, Uganda and Zimb abwe, where formal titling has
increased tenure insecurity. 96 Claims of resource degrad a tion due to
common owner ship in the context of communal tenure are largely
incor rect. Much of the resource degrad a tion in this context arose
from the over crowded nature of the reserves and the poor- quality
soil therein, matters prede ter mined by colo nial policy choices.

Under customary law, land has a role as “an integral part of the social
system [with its] legit imate use … determ ined by birth, affinity,
common resid ence, and social status or some combin a tion
of these.” 97 This emphasis on status creates some chal lenges. For
example, “customary land tenure rela tions are inter woven into
soci etal struc tures and insti tu tions, (mainly family struc tures, with
their marriage and inher it ance prac tices) such that an indi vidual’s
rights to land are derived from their rela tions with other persons in
the house hold and ‘community’.” 98 This system gener ates serious
equity defi cits, partic u larly by grossly under mining women’s
land rights. 99 Nondis crim in a tion is a nonnego ti able—strictly- 
enforced laws nondis crim in a tion laws should apply to
customary tenure.
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Another argu ment against customary land systems relates to the fact
that customary land tenure is asso ci ated with the idea of land
as inalienable. Ideas include that “land belonged to the living and to
the unborn as well as to the dead [and further that] no member of a
group could sell or transfer land to an outsider as land was
considered a natural endow ment in the same category as rain,
sunlight and the air we breathe.” 100 Some assert that the idea of
land’s inali en ab ility under customary law is an exag ger a tion as land
was, or can be, alien able under customary law. 101 Nonethe less,
customary law does suggest some limits on alien a tion. Migot- Adholla
et al assert that “the distin guishing feature of different tenure
regimes” revolves around “restric tions on the indi vidual holder’s
ability to transfer land”—whether this is only allowed among family
members, or within the lineage/community, or whether transfer to
outsiders is also allowed, and whether such transfer would require
approval from other lineage/community members. 102 Tradi tional
leaders allocate usufructuary rights to a farmer. 103 The farmer, in
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turn, can only alienate occu pa tion rights to the land to members of
the lineage. 104 In prac tice, these occu pa tion rights to communal land
are gener ally trans ferred only through inheritance, 105 although there
is no formal inher it ance of communal land. 106 These limit a tions on
alien a tion restrict the devel op ment of market trans ac tions in the land
and so allegedly inhibit the move ment of land from less productive
users to more productive users. 107 This is the alloc ative
inef fi ciency claim.

No doubt customary tenure systems have their chal lenges, not least
of which is a loss of productive poten tial due to the fact that
communal land cannot gener ally be used as collateral. 108 A
communal tenure system may also be outper formed by private
prop erty in facil it ating increases in an indi vidual’s scale of oper a tions.
Legis la tion estab lishing communal areas never addressed the
possib il ities of allowing for increases in scale under customary
tenure. Because communal areas over whelm ingly—and as a
delib erate policy choice—consisted of small, deprived plots of land,
governance’s focus when it came to size tended to be only on
ensuring that plots do not become too small; thus legis la tion placed
limits on subdi vi sion. One sugges tion is that customary tenure be
updated by making provi sion and means for accu mu la tion of land, at
least “up to a desig nated ceiling.” 109 Possib il ities for land trans ac tions
under communal tenure, discussed below, do show that communal
tenure can facil itate accu mu la tion and differentiation. 110
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The alloc ative inef fi ciency argu ment would suggest that private
prop erty, by enabling market trans ac tions, does a better job than
customary tenure in ensuring that land ends up in the owner ship of
the most productive persons. But private prop erty is notori ously
alloc at ively inef fi cient as the market’s willingness- to-pay measure is a
very imper fect measure of capa city to utilize
resources productively. 111 Will ing ness to pay relates to ability to pay,
with the result that the market system leads to serious inequality. 112

It is thus no surprise that, post- resettlement, there are long standing
fears over the intro duc tion of a private prop erty scheme over rural
land due to concerns over “(re)concen tra tion of land control through
land sales.” 113 Private prop erty there fore raises effi ciency concerns
and produces serious inequities. It is legit imate that these issues find
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voice in a system that acknow ledges non- market interests in the land
and so does not always subject land to the market in toto.

Under the clas sical concep tion of customary tenure, which has also
been termed the colo nial model, 114 land is inali en able—it has only
use- value and no exchange value such that there is no market
in land. 115 But some argue that non- alienability is not actu ally a
feature of customary law. 116 Indeed, those making the non- 
alienability point tend to state the limit a tion firmly with respect to
alien a tion to outsiders. 117 That is, that transfer rights under
customary systems “tend to be limited to lineage and community
members or the community itself;” it is transfer to outsiders that is
not permitted. 118
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Under Zimb abwe legis la tion, sales of communal land are banned and
there is no formal inher it ance of communal land. 119 Ways have been
found to enable trans ac tions over land in communal areas. Formal
“trans ac tions relating to land take the form of a nego ti ated entry into
the collectivity of the village or community which brings with it
prop erty enti tle ments and oblig a tions held by other members of
that collectivity.” 120 Insti tu tions that allocate land often charge
settlers, who are some times even non- members of the community, a
fee for the allocation. 121
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Communal areas feature informal land markets, including sales
and rentals. 122 Original users can effect ively sell land by demanding
“compens a tion for the work of clearing and preparing farm land; but
as land becomes more scarce, value for the land itself is added to the
compens a tion fee.” 123 Payments can also be framed as being made for
farm infra struc ture developments. 124 Custom’s flex ib ility in
recog nizing indi vidual use rights has allowed for trans ac tions such as
borrowing or leasing of land among resid ents, and such trans ac tions
also facil itate accumulation. 125 In a move likely to be intens i fied by
the land reset tle ment program’s tend ency to create absentee allotees
on neigh boring reset tle ment areas, successful farmers in the
communal areas rent “land occu pied by house holds who under u tilize
all or part of their land as a result of capital and/or
labor shortages.” 126 In these cases, payment can be “by way of cash,
food and ploughing services.” 127
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Customary law’s layers of flex ib ility thus enable instances of
autonomous intens i fic a tion and even privat iz a tion of rights as
circum stances change. 128 It has been noted “that, except in very
isol ated cases, communal control over land under indi genous tenure
systems today occurs mainly in areas char ac ter ized by relative land
abund ance and low intens i fic a tion ….” 129 Communal systems have
always been quite flex ible and responsive to chan ging circum stances,
with the histor ical record showing that customary systems adapted
“to new farming tech no logy or methods of exchange long before the
colo nial period … Evid ence from different loca tions in Africa confirms
instances of autonomous intens i fic a tion and privat iz a tion of rights in
land since the begin ning of the century.” 130 Much of the rise in land
purchases in Zimb abwe’s communal areas is asso ci ated with growing
popu la tion pres sures, urban expan sion and expanded
agri cul tural commercialisation. 131
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Some argue that customary tenure ought to head towards a process
of indi vidu ation and that govern ment should dispense with
restric tions on the transfer of land. 132 Customary tenure restric tions
on alien a tion stand accused of preventing “the trans ition from
common to private owner ship in agri cul tural land (or at least
delay[ing] the trans ition, as long as they remain effective), where
growing markets require a change from subsist ence to
market production.” 133 Restric tions on the trans fer ab ility of
customary land gener ally arise from cultural beliefs. They also arise—
and usually certainly so at the central govern ment level—from the
concern that a land market will create an “excessive concen tra tion of
land amongst the rich and the dispos ses sion of the poor.” 134 Farm
size ceil ings are, again, suggested to deal with this problem. 135
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Ought we, then, just abandon customary systems and move to private
prop erty? Matters are not that simple. Customary tenure’s alien a tion
limit a tions play a role in curbing some prob lem atic elements of a full
market system. Allowing the indi vidual element of customary tenure
to blossom ought to occur within the confines of meas ured change in
customary systems. Given private prop erty’s alloc ative inef fi cien cies
and customary law’s conceiv able flex ib il ities enabling sustain able
intensive uses of land, any effi ciency losses from a meas ured
approach may be insub stan tial. Given private prop erty’s equity
concerns and customary tenure systems’ ability to ensure equit able
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access to land and elements of social security, the equity gains from a
nuanced approach to changes in alien a tion powers within customary
tenure are poten tially massive.

There are also prag matic polit ical and legit imacy concerns that speak
to whether actual security of tenure is achieved and are also key to
nation- building in soci eties made up of different groups brought
together by a shared colo nial exper i ence. These concerns counsel a
meas ured approach to indi vidu ation of customary systems. That
approach must include very substan tial parti cip a tion for affected
groups. Ethni city’s cent rality in national politics in African coun tries
—conceiv ably facil it ated, in part, by colo nial and post- colonial
rein ter pret a tions of tribal authority and ‘indi genous’ tenure” that
have led to “the freezing of ethnic bound aries” at the same time as
“the emer gence of the nation- state in Africa”—makes it
“incon ceiv able that a national land market would evolve merely as a
result of the intro duc tion of a privat ized tenure system. Evid ence
from other studies of Kenya indic ates that although there is a weak
market in land nation ally, it is more severely restricted in the former
African reserves, where it oper ates mainly among members of the
same ethnic group. In contrast, a signi ficant level of trans ac tions in
land occurs in the former white settled areas and in urban
peri pheries, where indi viduals are not bound by strong kinship
iden tity. The consequence is that titles to agri cul tural land are
perceived to have a greater commer cial value within the urban
peri phery and former sched uled areas, than in the former African
reserves, largely because of diffi culties in enfor cing contracts. For
although some banks have accepted titled land as collat eral and
auctioned it off in cases of default, in some cases purchasers were
not able to take occu pa tion of the land for fear of reprisals.” 136
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5. Regu latory plur ality and
land tenure
A direct danger to tenure security from communal lands’ status as
public prop erty lies from direct exer cises of pres id en tial power.
Communal farmers can, and have, been removed from their homes
without compensation. 137 “Govern ment entities have mined
diamonds in communal lands with scant regard for the people who
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live there. There have been repeated disputes over the quar rying of
black granite in communal lands. And in March [2021], over 12 000
hectares were excised from communal land in Chiredzi to grow
lucerne for a dairy company, an action which threatened to displace
over 12 500 villagers.” 138 Also damning are recent claims—at least in
resettled areas—that evic tions have been carried out as punish ment
for voting patterns in affected areas that did not favor the
ruling party. 139

A plur alist legal frame work can strengthen local popu la tions or the
central government through the forum- shopping processes that “are
char ac ter istic of most plural legal orders.” 140 Thus one view could be
that customary systems can be mobil ized against excessive state
power. Further, “[w]hile state law often is the legal expres sion of state
domin a tion and dominant economic interests, it can also be
mobil ized by villa gers or ethnic groups against oppres sion, while local
customary or reli gious laws may be mobil ized by the state to
legit imate exploit a tion and oppression.” 141 Zimb abwe’s multi pli city of
land tenure systems alone is not, of itself, problematic. 142 A multi- 
form land tenure system may be ideal for “a complex land system
with multiple users wanting different things out of holding land.” 143

Prob lems arise when the systems are overly cent ral izing, and when
they interact in incon sistent and ambiguous ways. 144 In the case of
Zimb abwe’s communal lands and asso ci ated reset tle ment schemes,
legal plur alism gives room to maneuver for the central authority, but
much less so for the citizenry. Here is a case where “over lap ping legal
regu la tions” increase the insec urity of local people, rather than
provide them with “a wider and richer legal ‘cookbook’.” 145 Communal
lands’ combin a tion of pres id en tial public owner ship with customary
alloc a tion leads to loss of maneuver ab ility for the citizenry and
creates tenure insec urity through the insec urity of tradi tional
author ities’ power due to central govern ment power over chiefs. For
example, even though chiefs cannot banish a person from their area
and do not gener ally take land, chiefs have played a role in harassing
people for polit ical reasons. 146
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Central govern ment owner ship of land and control over customary
author ities gut local governance and disem power RDCs, the
demo cratic possib ility. They essen tially amount to tradi tional
author ities, which are partic u larly subser vient to central govern ment,
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Customary tenure systems can be channeled to provide effi ciency in
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ABSTRACTS

Français
Cet article traite de la coexis tence de plusieurs régimes juri diques
concer nant les terres commu nales au Zimbabwe. L'in ter ac tion entre les
systèmes formels et les systèmes coutu miers de droits fonciers suscite des
inter ro ga tions quant à la répar ti tion des pouvoirs sur les terres commu nales
entre ces systèmes et les insti tu tions qui les gouvernent. Le statut des
terres commu nales en tant que propriété publique sous la respon sa bi lité du
chef de l'État et propriété commune sous la super vi sion des chefs
tradi tion nels, en vertu du droit coutu mier, a engendré un
dysfonc tion ne ment poli tique, rendant les auto rités tradi tion nelles
complè te ment dépen dantes du gouver ne ment central en place. Ce
dysfonc tion ne ment s'est encore inten sifié après un programme de
réins tal la tion foncière désor ga nisé, qui a accentué les incer ti tudes
concer nant la clas si fi ca tion juri dique des terres rurales ainsi que l'au to rité
des chefs sur ces terres. La démo cratie locale s'est aussi retrouvée
davan tage soumise au contrôle poli tique central. Cet article examine
égale ment les défis liés à l'ef fi ca cité, l'équité et la dura bi lité que l'on associe
souvent aux régimes de tenure foncière coutu mière. Il met en avant que,
dans le cadre des terres commu nales du Zimbabwe et des zones de
réins tal la tion voisines, c’est le statut simul tané de ces terres en tant que
propriété publique et propriété commune – en parti cu lier leur statut de
propriété publique – qui crée des insé cu rités, des inef fi ca cités et des
inéga lités en matière de droits fonciers. Les systèmes de droits fonciers
coutu miers peuvent recourir à des méthodes d'al lo ca tion des terres qui
augmentent l’inten sité d’utili sa tion de manière souvent loca le ment durable
et équi table. Cepen dant, ces avan tages poten tiels risquent de ne pas être
exploités en raison de l’insé cu rité plus géné rale liée à la subor di na tion des
auto rités tradi tion nelles aux auto rités du gouver ne ment central.

English
This paper addresses the coex ist ence of different legal systems on
communal land in Zimb abwe. The inter ac tion between formal legal systems
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of land tenure and customary legal systems of land tenure creates ques tions
as to the distri bu tion of power over communal land between these legal
systems and their respective governing insti tu tions. Communal land’s status
as simul tan eously public prop erty under the national pres ident and
common prop erty under tradi tional chiefs in a customary law system has
created polit ical dysfunc tion by leaving the tradi tional author ities wholly
beholden to whatever central govern ment exec utive holds power. The
dysfunc tion has only increased in the wake of a chaotic land reset tle ment
program that increased uncer tainty in both the legal clas si fic a tion of rural
land and the authority of chiefs with respect to such land. Local demo cracy
has also been rendered more subser vient to polit ical control from the
center. The paper also discusses the effi ciency, equity and sustain ab ility
chal lenges commonly attrib uted to customary land tenure schemes. It
high lights that, in the context of Zimb abwe’s communal lands and the
abut ting reset tle ment areas, it is the land’s simul tan eous status as public
prop erty and common prop erty—and espe cially the status as public
prop erty—which creates an array of land tenure insec ur ities, inef fi cien cies
and inequities. Customary tenure systems can deploy land alloc a tion
methods that increase use intensity in what are often locally sustain able
and equit able ways. But these poten tial gains may go untapped because of
broader tenure insec urity due to the subser vi ence of tradi tional author ities
to central govern ment authorities.
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