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TEXT

1. Premises and purpose of
the paper
There have always been fierce clashes over water due to its
ines cap able relev ance to human life and its many sources of supply.
Thus, water has been a major concern of both jurists and
social scientists  who more gener ally study the inter dis cip linary
nature of water policy. Two organ iz a tional systems have a hand in
public access to water. Public prop erty legal regimes are founded on
the require ment of state inter ven tion in the owner ship and
governance of water resources. Private prop erty regimes are based
upon water’s status as a source of profit and the consequent
possib ility of entre pren eurial manage ment of it. This juxta pos i tion

1

1



Public and private legal regimes regarding access to water: juridical aspects of the renewed need for
public intervention. An italian study

can concern different segments of water policies, notably the
propri etary regime of the asset and the supply service. Indeed, what
needs to be considered is that the eval u ations and outcomes of
juridical analysis vary depending on the section of water policies
examined. It is worth noting that, on a theor et ical level, the concept
of owner ship and the one of provi sion are two distinct and
autonomous systems from each other in terms of regu la tion and
discip line. However, the elab or a tions of the doctrine and the
juris pru dence with regard to the legal frame work pertaining the asset
have consti tuted a true ideo lo gical vector at the moment when it
became neces sary to estab lish and govern the service that
guar an tees the use of the resource. In fact, on the assump tion that
water was a public good, or, according to different approaches, a
common, subject to an autonomous funda mental right, it has been
believed—some times dogmat ic ally—that the service should be
handled through entities exclus ively held by the public
admin is tra tion. Thus, while public prop erty of the resource is
currently considered the only viable option, much greater contrasts
are encountered regarding the possib ility of entrusting service
manage ment activ ities to private entities.

This study delves into juridical aspects of water policy in the context
of the Italian legal system.  It is divided into two parts. First, it
analyses how water has come to be viewed as a public good. Then, it
considers the avail ab ility of water as a public service and scru tin izes,
from a juridical stand point, the admiss ib ility of private parti cip a tion
in the sector. Following separate analyses (inev it able due to the
diversity of regu la tions), this paper aims to ques tion whether
owner ship and provi sion are indeed two autonomous systems or,
consid ering the neces sary guar antee of access to the resource, their
autonomy can be called into doubt.

2
2

In terms of the meth od o logy used, the first part mainly considers
older legis lative sources and the inter pret a tion provided by coeval or
contem por an eous doctrine, in order to under stand how and why the
legal system arrived at the extensive declar a tion of the publi city of
water and the simul tan eous disap pear ance—or at least the drastic
reduc tion—of the category of private waters.
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The second part, on the other hand, starts from more recent
legis lative sources, primarily of European origin. The study of the
issue also involves analysing, inter preting and system at izing the
numerous contri bu tions from the schol arly liter ature and the
European, consti tu tional and admin is trative case law, which have
contrib uted to shaping the norm ative frame work of refer ence. Before
the closing remarks, some consid er a tions on the newly approved
Italian reform of local public services will be neces sary, given that it
signi fic antly affects the governance of the water supply service.

4

2. The prob lem atic evol u ‐
tion of “public” water
By now, conceiving of water as a public good may seem to be a given.
However, in Italy, this assump tion has been long in coming. The idea
of the exist ence of private waters was inher ited from the frequent
coex ist ence of the legal- patrimonial private matrixes that were
typical of the feudal age and nour ished by common toler ance of
indi vidual and non- rivalrous uses of water. For a long time, these
arrange ments were not just accepted; they were considered
dominant with respect to public use of water, which was limited to
navig a tion until the end of the XIX century in accord ance with the
Code Napoléon, trans posed in Italy by the Sardinian Code of 1837. This
Code later strengthened the protec tion of prop erty by imposing a
generic duty of non- dispersion. Even so, this change in policy was
incre mental, corres ponding to the liberal idea that only public use,
i.e., non- excludable collective uses, justi fies the public char acter of a
good. Economic util ities that could be exclusive were left to
private appropriation.

5
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The subsequent need to estab lish public control of the asset of water
was also a consequence of the gradual accept ance of the idea of a
domaine public, as opposed to a domaine privé. This distinc tion was
progress ively consol id ated starting from French Revolu tion, albeit
initially from a different perspective than the modern meaning of
state property.  It was then refined by the doctrine of public prop erty
that developed in Germany at the end of the XIX century.  Based on
these various theor et ical and histor ical influ ences, a dominant
defin i tion of public prop erty has emerged in national legal systems
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around the world, including in Italy.  In a prelim inary approx im a tion,
public prop erty is concep tu al ized as a complex of movable or
immov able assets (in the legal sense) that belong to the state or to
another public body, “iden ti fi able on the basis of specific criteria
estab lished by law or because they are concretely destined to a public
func tion or service”.

6
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During the XIX century, a strong contrast also emerged between two
posi tions that were inspired, on the one hand, by Title V of the Public
Works law of 20 March 1865 (no. 2248 all. F), which called for water to
be regu lated primarily for civil protec tion purposes, and on the other
hand, the coeval first Italian Civil Code. The first corpus, as
acque pubbliche (public waters), included rivers, streams and minor
water ways, divided into ditches, rivu lets and culverts usable by
private indi viduals only with a conces sion. The Civil Code, on the
other hand, which was inspired by liberal ideo logy, defined
acque demaniali (state- owned waters) (Art. 543) rivers and streams
only, expressly leaving minor water ways to be construed as private
prop erty. An inter me diate solu tion, referred to as “distinguishing” ,
assigned public status to smaller water ways (and there fore to lakes,
springs and trib u taries) whenever they served the public interest.
This devel op ment marked the first concrete retreat of private
interests in favour of a broader concep tu al iz a tion of the public
domain, which influ enced subsequent legislation.

7
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After some legis lative inter ven tions at the turn of the two centuries,
the second stage of devel op ment was reached with the
funda mental T.U. Acque Pubbliche (Consol id ated Law on Public
Waters), which is partially still in force today. This law addresses the
proced ures for granting deriv a tion concessions. A rule posed in
Article 1 holds that all inland waters, even in different natural forms
(springs, lakes, rivers), origins (surface or under ground) and loca tions
are public if they had (at the time when the rule came into force) or
subsequently acquired “aptitude for uses of general public interest”.
The category of private waters remained (not all waters were deemed
public), but basic assump tions were changing.  The distin guishing
criterion between public and private waters changed from a nominal
one to a tele olo gical one, and the distinc tion became fluid in rela tion
to circum stances that attain juridical relevance.  One well- known
expres sion is “riserva in bianco” (blank reservation)  under public
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control in the field of waters. However, the change in the State’s
atti tude towards public goods corres ponded in prin ciple to the
prior it iz a tion of Italy’s economic and indus trial devel op ment,
espe cially concerning water’s role in the produc tion of elec tri city and
the irrig a tion of fields. There was perfect overlap between the
intensive exploit a tion of the util ities attain able from water and the
public’s interest in obtaining them,  while the ecosystem protec tion
component was almost absent. When in 1942 it came to the discip line
of Article 822 of the Civil Code, which is currently in force, most of
the recon structed devel op ments had already taken place. Thus, the
Code clas si fied waters as “state prop erty” (acque demaniali) based on
mixed criteria: partly onto lo gical (by expressly mentioning streams,
rivers, lakes) and partly neutral, refer ring to relevant sectoral
regu la tions. The Code also estab lished the prop erty statute, which
specified excep tions to common rules. The first excep tion concerns
non- commerciality, which includes both a public destin a tion and
inali en ab ility by the administration . This excep tion inval id ates
trans fers of frac tions of the water system, making the conduct of
anyone who with draws waters without having been previ ously
granted a regular conces sion unlawful. The second excep tion allows
public offi cials to under take exec utive actions as self- defence and as
an altern ative to the gener ally used means of defending prop erty
and possession.

13
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3. The Galli Law and a new scale
of values: Water as a resource to
be protected
Towards the end of the XX century, a changed aware ness served as
the basis for new legis la tion about water,  most import antly a law
passed on 5 January 1994 no. 36, known as the Galli Law. This law
imple mented an approach that was extremely innov ative for the time.
With devel oping aware ness of the non- limitlessness and vulner ab ility
of the good, it funda ment ally changed public author ities’ approach to
water policy and inaug ur ated the third and final directive on the
matter. Critics had charged that the old system had distorted the
rela tion ship between common use and excep tional use.  That system
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had almost exclus ively rewarded the conces sion aire’s with drawal
effi ciency, concur ring both with severe envir on mental extern al ities
produced by a system based solely on the instru ment of
the concession.  The innov ative essence of the law is condensed in
Article 1�

17

All surface and under ground waters, even if not extracted from the
subsoil, are public and consti tute a resource that is safe guarded and
used according to criteria of solid arity. Any use of water is carried
out safe guarding the expect a tions and rights of future gener a tions to
benefit from an intact envir on mental heritage. The uses of water are
aimed at saving and renewing resources so as not to jeop ardise the
water heritage, the livab ility of the envir on ment, agri cul ture, aquatic
fauna and flora, geomor pho lo gical processes and
hydro lo gical balances.

A literal inter pret a tion of the norm ative text is that the State should
control all bodies of water, as supported by the majority doctrine
and the juris pru dence of the Consti tu tional Court.  There were,
however, some observers who argued that the result of the
amend ment was more limited. They disagreed with the assump tion
that all waters were auto mat ic ally declared public  and so the
possib ility of identi fying private waters would remain. However, as
confirmed also by the recent case law , the path the admin is tra tion
and special ized judges must take is the opposite of the past,
oper ating under an inverse presump tion of State ownership.
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In any event, focusing on the issue of perman ently private waters
makes one lose sight of the real innov ative impact of the Galli Law. Its
main contri bu tion is that it oblig ated present gener a tions to protect
the water needs of future gener a tions, imbuing the asset with legal
value. The passage of the law quoted above, though loaded with a
clear meta- legal component, allows the matrix of solid arity to yield
positive regu la tion when alloc ative choices are made. Three
compon ents—priority for human consumption , envir on mental
protec tion and safe guarding of the quality and quantity of the
resource—are to be considered pre- eminent vis- à-vis econom ic ally
rational uses that had been preferred before the Galli Law. Water
policy seemed to be moving towards “over coming any residual
indi vidu al istic conception”.  Moreover, as emphas ized during the
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judge ment of consti tu tional legit imacy on the law, “the centre of
gravity has shifted towards the regime of use, rather than the regime
of owner ship, with a view to safe guarding a primary human good and
the funda mental value of the integ rity of the patrimony” . In short,
the Galli Law marked a paradigm shift that was in some ways epochal
and distinct from the way other assets in the public domain are
treated. Water was no longer seen from an appro pri ative perspective
as an expressive asset of an economic utilitas to be exploited, but
rather as a resource  to be protected due to its scarcity and status as
an essen tial human need. Water came to be viewed as “custodial”
public property , an expres sion coined in the wake of the exper i ence
of the État expressly qual i fied as gardien by the “Loi affirmant le
caractère collectif des resources en eau et visant à renforcer
leur protection”, adopted on 11 June 2009 concerning the waters of
the Cana dian Province of Quebec .
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The most recent regu latory inter ven tions follow the same direc tion
of the Galli Law, but under a completely changed values frame work.
The influ ence of European Union legis la tion has been strong;
Directive 2000/60/EC (the so- called Frame work Water Directive)
“estab lishes a frame work for Community action in the field of water”
and differ en ti ates water from common commer cial products in
Article 1.  Subsequent envir on mental codi fic a tion (Legis lative Decree
152/2006), in which the Galli Law converges, codi fies European
prin ciples on envir on mental protection,  above all the prin ciple of
sustain able development.  Moreover, it imposes a ration al isa tion of
water as a resource, aiming to avoid waste and favouring
its renewal.
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4. Water as a modern public prop ‐
erty and the sugges tion of
the commons
At this junc ture, it is pertinent to inquire about the purpose of
framing the public owner ship of water in these terms and whether
this discip line differs in any manner from other forms of public
prop erty. It has been argued that public owner ship of water is not the
express aim of the regu latory regime. Instead, it is the instru ment
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through which the State protects a plur ality of interests that are
considered funda mental, including those deriving from water . In a
general perspective, the regu la tion of water is inspired by the need to
ensure sustain ab ility, which unfolds on three levels: envir on mental,
economic (as costs of use must be adequately accounted for and
covered by users) and social (consid ering the ethical problem of
access for every human being). That is the reason why some, even de
jure condito, have argued for the qual i fic a tion of water resources in
terms of the commons:  a category often invoked by legal science
but presently lacking firm support in terms of positive law.  More
real ist ic ally, public plan ning and control of water is under taken
primarily for the purpose of protecting a good whose over- 
consumption would lead to irre par able impoverishment,  resulting
in the so- called “tragedy of the commons”.  Indeed, water seems to
be the guiding star of an evolved and consti tu tion ally oriented form
of public prop erty amid an ever- growing crisis. A public regime still
configured in anthro po morphic terms, in the sense of a direct
rela tion ship between the public dominus and prop erty (in homage to
the already mentioned Franco- German tradi tion), is said to be
increas ingly inad equate to respond to new inherent needs and the
social protec tion of funda mental rights rather than upholding the old
sovereign- proprietary dimension.  Inter preted in this sense, public
owner ship of water should never be called into question.

32
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5. The applic a tion moment: The
supply service
Without delving into the debate about whether there is a new and
distinct “right to water” of inter na tional, European or domestic
juridical dimen sion and relevance,  which has some times led to the
affirm a tion of the need to include it among core
consti tu tional norms,  distri bu tion effi ciency of the service is what
makes current water policy effective in prac tice and thus important
to safe guard. In fact, at any given moment, water (as a resource) loses
its static char ac ter iz a tion and is projected into a dynamic dimen sion
destined to meet the needs of the community that has claims on its
use; that is, a public service demand arises. The latter is
char ac ter ized by the attri bu tion and owner ship of an activity,
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qual i fied as a duty by the legis lature (whose purpose is to protect the
essen tial interests of the community it serves), which takes a specific
organ iz a tional form (not neces sarily a public one, as the State can
choose to confer it to a private contractor).  The Galli Law, already
so innov ative in terms of the public prop erty aspects of water policy,
also created the Integ rated Water Service (IWS), consisting of all the
public services of intake and output of water for civil uses, sewerage
and puri fic a tion of wastewater.  Moreover, by lever aging the
prin ciple of economies of scale, the Galli Law imposed criteria of
effi ciency and indus trial admin is tra tion of the IWS in conjunc tion
with the prin ciple of unified manage ment. The latter implied the
provi sion of the service according to the so- called optimal territ orial
divi sion (OTD) and the neces sary corres pond ence between each OTD
and a single supplier.

41
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Over time, the conflict between the public and the private has been
decidedly more radical in the context of the IWS than anything that
developed regarding the propri etary regime of the good. If public
owner ship of the good “water” is now a shared (and desired) fact in
the legal system, on the service there is a dialectic fueled by two
opposing theses. On the one hand, the public nature of the (common)
good implies that the IWS should be run by entities that are owned or
managed exclus ively by the State . On the other hand (and this
posi tion is by far the majority one), there are those who believe that
notwith standing the public nature of the asset and the State’s
func tions of direc tion and control, nothing should prevent the IWS
from being managed by private parties.  In addi tion to “in- 
sourcing management”  (which is entirely internal to the public
authority) and “special undertakings”  (separate legal entities but
subor dinate to the direc tion and control powers of the public
admin is tra tion), what has attracted the atten tion of experts is
primarily the so- called in- house providing, a term coined by the
historic European ruling, Teckal.  For two decades, it has been
considered the leading public manage ment model: as is well known,
the in- house company is regarded as an exten sion of the public
entity, a phenomenon of self- organisation which, thus, exempts from
the conduct of compet itive proced ures. However, it remains at the
center of the complex work of adjust ment within the legal system, in
Italy as in other countries.  As for the positive law, defin it ively
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clari fied by Conces sions Directive UE/2014/23,  the in- house
approach is an altern ative to outsourcing through public tender and
the consti tu tion of a joint company with a private partner (in the
context of the so- called insti tu tion al ized public- private partnership).

49

As for the profiles of interest here, the most impactful recent event
was the refer endum of June 2011, which resulted in the repeal of two
provi sions of law by a large majority of Italian voters, on the
(mistaken) assump tion that the clas si fic a tion of water as a public
good was under threat. The first legal provi sion to fall was Article 23
bis of Law No. 133 of 2008 as amended by Article 15 of Decree- Law
No. 135/2009. It made recourse to the in- house option avail able only
when circum stances did not permit an effective recourse to the
market and prescribed both a rein forced motiv a tion of entrust ment
by the local authority and a prior opinion of the Italian
Anti trust Authority.

16

The second provi sion removed Article 154 of the envir on mental Code,
which had allowed payment of a tariff to service providers that took
into account “an adequate return of the capital invested”, At that time
a fixed remu ner a tion of 7 percent of invested capital was estab lished,
regard less of the legal status or the concrete effi ciency of the
oper ator (there fore, even the inef fi cient ones were rewarded).
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The repeal of these provi sions brought a “new fact”  into the legal
system: an entire sector of the national public admin is tra tion—and
one of the most important ones—had come to be directly and
imme di ately governed by a European source. The European Union,
however, at least at an early stage, never favored or imposed a precise
form of oper a tional model for the so- called SGEIs, remaining neutral
and safe guarding the prin ciple of free choice for
public administration.  The national legis lature, on the other hand,
has taken a different tack. In the wake of what may be termed an all- 
embracing concep tion of the compet i tion’s defence—which has also
been endorsed by the Consti tu tional Court —It has continu ally
disfavored in- house manage ment. The regu latory tech nique has in
prin ciple always been the same: to impose rein forced motiv a tional
oblig a tions on author ities charged with the task of justi fying not
resorting to the market since the latter is assumed to be the
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maximum model of effi ciency, so much so that the outsourcing of the
service is prefer able to internalization.

The order—first, the Article 192 of Legis lative Decree No. 50 of 2016,
imple menting Directive 2014/23/EC and then Article 5 of Legis lative
Decree No. 175 of 2016 (the so- called Consol id ated Law on Public
Owned Entities Company)  expressly provided for motiv a tional
burdens on entities that choose to proceed with the in- 
house approach.  Finally, the entire insti tu tional design of the Italian
legis la tion was promoted first by the European Court of Justice,
then by the Consti tu tional Court,  on an argu ment constant in
juris pru den tial reflec tions that the national legis lature has
unques tioned polit ical discre tion in providing for the imple ment a tion
of compet i tion policies to an extent that goes well beyond the
minimum ones to which it is obliged by European law.
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These inter ven tions were not applic able by express provi sion to the
IWS, which there fore continued to main tain its preferred status;
however, they did end up informing the in- house approach whenever
chosen by the authority governing the OTD.

20

58

6. The new Consol id ated Law on
local public services.
Brief considerations
The Consol id a tion Law 201 of 23 December 2022 was approved as the
annual law on compet i tion. For the first time, a century after the
Giolitti Law,  it organ ic ally regu lates local public services of
economic importance.  The unified text directly impacts the IWS
and, there fore, it requires some consid er a tions. Moreover, it allows
for brief reflec tion on the impact of privat iz a tion policies for the
relevant sector.

21
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An overall analysis of the Consol id ated Law reveals a clear inclin a tion
towards promoting compet i tion concerning water, as requested by
the European Union during the approval of the National Recovery and
Resi li ence Plan.  The assump tion of neut rality on the part of EU
insti tu tions thus seems rather remote. These prin ciples should be
balanced, or at least aspire to guar antee a high level of quality, safety
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and access ib ility, equal treat ment in universal access, and the rights
of citizens and consumers. Article 4 is the keystone of the policy. In
defer ence to European prin ciples, it estab lishes a clause of
preval ence of the Consol id ated Law itself with respect to sectorial
discip lines (and there fore also of the IWS) in the event of conflict.

Today, the three above- mentioned forms of manage ment dominate:
complete outsourcing, public- private part ner ship, in- house
providing. “In- sourcing manage ment” and “special under tak ings” are
no longer permitted, except in abso lutely residual cases,  and only
for non- networked local public services. More specific ally, when the
amounts of in- house awards exceed European thresholds for public
contracts, local author ities and other competent bodies are required
to award the service on the basis of a:

23
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qual i fied motiv a tion that expressly accounts for the reasons for not
having recourse to the market for the purposes of effi cient
manage ment of the service as well as illus trating the bene fits for the
community of the chosen form of manage ment […] also in rela tion to
the results achieved in any previous in- house management. 63

In addi tion, the entrusting entities are required to draw up a busi ness
plan, to be updated every three years, which accounts for both the
effi ciency of the choice and the reasons justi fying the main ten ance of
their in- house choice. This oblig a tion is justi fied by the
ration al isa tion of public share hold ings, to which the entrusting
entities are obliged by Article 20 of Legis lative Decree 175/2016. In
short, it is the legis lature’s inten tion to promote the compet i tion
prin ciple, which oper ates as a sieve criterion for effi cient
manage ments. Local author ities are there fore subject to an enhanced
motiv a tional oblig a tion and must demon strate effi ciency in previous
in- house operations. Once again, the in- house model is clearly
viewed with concerns.

24

Moreover, one of the criteria included in Article 26(d) for determ ining
the tariff is the para meter of the “adequacy of the remu ner a tion of
the invested capital, consistent with prevailing market condi tions”. In
prac tice, the same provi sion that had been expunged by the voters
re- enters the process. This provi sion, however, will have to be
inter preted in the light of the new tariff methods prepared by the

25



Public and private legal regimes regarding access to water: juridical aspects of the renewed need for
public intervention. An italian study

Italian Regu latory Authority for Energy, Networks and Envir on ment
(ARERA), which has enjoyed regu latory powers in this area
since 2012.  These methods have passed the scru tiny of the
admin is trative judges unscathed  and, despite providing for
remu ner a tion of both debt capital and invested equity capital, are
based on the efficient- costs mech anism in a price cap regime, which
is very different from the fixed remu ner a tion provided for under the
previous system.

64

65

On the other hand, the funda mental separation  between regu la tion,
directive and control func tions, on one side, and manage ment
func tions, on the other side, has not been adequately emphas ised.
The specific rule (Art. 6, para. 2) which provides that the governing
author ities cannot have any stake in the companies that manage the
service by express provi sion does not apply to the IWS (Art. 33,
para. 1).

26
66

7. Closing remarks
Leaving aside the ques tion, entirely internal to Italian consti tu tional
law, concerning the dura tion of refer endum constraint on
the legislature,  the refer endum result has been substan tially
disreg arded over the years by the Italian legis lature, first in a more
nuanced manner, and then, through the new consol id ated law, in a
decidedly more direct way.

27

67

However, in Italy, the atav istic prob lems of the water service are not
about the legal nature of the company managing the service. The
chal lenges lie else where. First has been the failure to imple ment the
Galli law across much of the country for two decades and the
consequent obstacles to updating the tariffs, which have had
signi ficant effects on general taxa tion and quality of service.
Addi tional chal lenges include the confu sion between polit ical and
tech nical func tions; the chronic insuf fi ciency of invest ments which
can hardly be fully borne by public finances;  the intol er able state of
the network that, espe cially in the South of the country, registers
heavy losses (the so- called water service divide); and pending
infringe ment proced ures for viol a tion of European legis la tion on
urban wastewater.  There fore, instead of emphas izing the debate
about the legal nature of the oper ator, it would be better to focus on

28
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the managers’ abil ities to achieve the perform ance stand ards set by
the public sphere, which, in this sense, neces sit ates main taining the
func tions of direc tion, control, and regulation.

However, it is hard not to notice how water is, on the one hand, the
bene fi ciary of one of the most advanced protective regu latory
regimes that the legal system can offer. Never the less, water ends up
being the subject of a market, albeit a regu lated one. The fric tion
between the discip line of the good and the discip line of the service
is evident.

29

To over come this immanent contrast, while at the same time seeking
to shun any ideo lo gical stance, the current legal frame work should be
read from a consti tu tion ally oriented perspective that takes into
account core values including the right to life and the preser va tion of
human health and the natural envir on ment, all of which are directly
connected to the avail ab ility of water and neces sarily preclude the
water service from being subject to full commodi fic a tion within
the market.

30

In other terms, it is certainly true that the regu la tion of the service is
autonomous from that of the owner ship, but it cannot be to the
extent of nulli fying the reasons for public ownership.

31

The afore men tioned core values must not be ignored, nor should
they succumb when weighed against the rules of compet i tion. The
prin ciple of the “neut rality” of the manager must be veri fied in
concrete terms, because water is inher ently a matter of public
interest. Thus, neut rality must guide the modal ities through which
the State can relate to the water system, identi fying funda mental
junc tions of indis pens able public governance of the asset.

32

As there are no specific “golden power” provi sions, the role of the
regu lator seems destined to become increas ingly central to future
public inter ven tions. The regu lator’s actions, for now, are not solely
focused on liber al izing meas ures aimed at creating a compet itive
market through admin is trative decisions.  Instead, they account for
the universal dimen sion that aims to guar antee equal access to water
for everyone, espe cially members of vulner able groups. This equity
may be achieved through tools such as tariff contain ment, water
bonuses, and minimum vital quant ities. Moreover, the regu lator
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NOTES

1  See, among others, J.-L. GAZZANIGA, “Droit de l’eau et organ isa tion
sociale”, in Histoire du droit social, Mélanges en hommage à Jean Imbert,
Paris, PUF, 1989, p. 267 sq.; V. SHIVA, Water Wars: Privat iz a tion, Pollu tion
and Profit, Cambridge, South End Press, 2002.

2  Some compar ative exper i ences are illus trated in V. PARISIO (ed.), Demanio
idrico e gestione del servizio idrico in una pros pet tiva comparata. Una
riflessione a più voci, Milan, Giuffrè, 2011.

3  See B. TONOLETTI, “La discip lina del demanio idrico e l’acquis iz ione della
risorsa per il consumo humagne”, in L. CARBONE, G. NAPOLITANO, A. ZOPPINI (eds.),
Annu ario di diritto dell’Energia 2017� Il regime dell’acqua e la regolazione dei
servizi idrici, Bologna, Il Mulino, 2017, p. 172.

4  During the Ancien Régime, assets of any kind belonging to the sover eign,
the so- called domaine de la Couronne, were removed from the applic a tion
of the droit commun and subject to a series of derog atory rules, not
dissim ilar to those known today. The French revolu tionary legis lature, on
the other hand, was imbued with the bour geois prin ciples that urged the
commer cial isa tion and privat isa tion of economic assets to gain profit from
them. So, with the famous law of 22.11-1.12, 1790, these assets were returned

seems to have become the priv ileged inter locutor of both public and
private players in the sector.

If private actors remain diffi cult to elim inate (nor would their
exclu sion neces sarily be desir able), due to the prin ciple of hori zontal
subsi di arity, now codi fied by Article 6 of the afore men tioned
Consol id ated Law, and the direc tion the legis lature has taken (which
is ulti mately linked to the funds of the National Recovery and
Resi li ence Plan), the new legis la tion should not permit an
uncon trolled, extensive privat iz a tion. The water service has always
enjoyed a special regime thanks to the public law prin ciples that
inform owner ship of the asset and regu la tion of it. In conclu sion, the
complete subjec tion of the water service to the rules of compet i tion
would risk under mining the regime of equality of access, which is
essen tial, espe cially in a time char ac ter ized by the scarcity of
the resource.
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to the domaine de la Nation. As for the profiles of interest here: “le fleuves et
riviéres navig ables ou flot tables”. For the French doctrine, without any claim
of exhaust ive ness, see J.-B. PROUDHON, Traité du domaine public, t. II, Dijon,
Lagier, 1st ed., 1833; L. DUGUIT, Traité de droit constitutionelle, t. III, Paris,
de Boccard, 2nd ed., 1923, p. 323 sq.; M. HAURIOU, Précis de droit admin is tratif
et de droit public, Paris, Sirey, 12th ed., 1933, p. 779 sq.; M. LAGRANGE,
“L’évolution du droit de la domanialité publique”,RDP, 1974, p. 5 sq. ; P. YOLKA,
La propriété publique : éléments pour une théorie, Paris, LGDJ, 1997. This last
Author writes (see p. 107): “The space reserved, within the state prop erty,
for certain goods considered insus cept ible of private owner ship,
undoubtedly consti tutes the germ of the distinc tion between domaines. But
the synonyms used to desig nate public prop erty on the one hand, and the
lack of corres pond ence between the concepts of domaine public, of goods
intended for public use, and of things out of commerce, on the other hand,
prevent discussing dualité domaniale for the period covered by the
droit intermédiaire”.

5  Funda mental remain the studies of F. EISELE, Uber das rechts ver halt niss
der res publicae in publico uso, Basel, Universitätsbuchdruckerei von
C. Schultze, 1873 and O. MAYER, Le droit admnistratif allemand, vol. III, Paris,
V. Giard et E. Brière, 1905.

6  With regards to German and French influ ences on Italian legis la tion
about public goods, see, extens ively, V. CAPUTI JAMBRENGHI, Premesse per una
teoria dell’uso dei beni pubblici, Naples, Jovene, 1979, passim, and V. CERULLI

IRELLI, Diritto pubblico della “proprietà” e dei “beni”, Turin, Giappichelli, 2022,
p. 105-109. As is known, Italian legis la tion, although inspired by the French
one, did not embrace the duality of state prop er ties present in that country.
Currently, it distin guishes between assets belonging uniquely to the State
and consti tuting the “public domain” (in Italian, demanio pubblico) and so- 
called patri mo nial assets, which are further categor ized into “unavail able”
and “avail able” based on their alloc a tion for public purposes (in Italian, beni
patri mo niali, indispon ibili e disponibili). In French doctrine (see C. CHAMARD- 
HEIM, Droit des biens publics, Paris, PUF, 2022, p. 46-47), it has been said that
this legal system intro duced a true “échelle de la domanialité itali enne”,
recalling L. DUGUIT’s well- known theory. More cautious the Italian scholars,
but without denying the latter’s influ ences. In this regard, see
V. CAPUTI JAMBRENGHI, supra, p. 67-69, in part. Fn 5.

7  Thus, verbatim, V. CERULLI IRELLI, “Beni pubblici”, in Dig. disc. pubb., vol. II,
Turin, Utet, 1988, p. 273. See, also, A.M. SANDULLI, “Beni pubblici”, in Enc. dir.,
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vol. V, Milan, Giuffrè, 1959, p. 277 sq.; S. CASSESE, I beni pubblici. Circol azione
e tutela, Milan, Giuffrè, 1969; V. CAPUTI JAMBRENGHI, “Beni pubblici (uso dei)”, in
Dig. disc. pubb., Turin, Utet, vol. II, 1987, p. 294 sq.; V. CAPUTI JAMBRENGHI, “Beni
pubblici”, in Enc. giur., vol. V, Rome, Trec cani, 1988, ad vocem. For a
qual i fic a tion of public prop erty in terms of duty, see V. CAPUTI JAMBRENGHI,
“Beni pubblici e d’interesse pubblico”, in L. MAZZAROLLI, G. PERICU,
A. ROMANO, F.A. ROVERSI MONACO, F.G. SCOCA (eds.), Diritto amministrativo,
vol. II, Bologna, Monduzzi, 2005, p. 179 sq.; V. CAPUTI JAMBRENGHI, “Proprietà- 
dovere dei beni in titolarità pubblica”, in Annu ario AIPDA 2003, Milan,
Giuffrè, 2004, p. 61. In the opinion of the Author, consid ering that legis lative
sources refer to “belonging” rather than “owner ship”, it can be believed that
public owner ship is more of a bundle of duties, far from the clas sical notion
of owner ship, which is normally linked to the concept of rights (first and
fore most, the right to exclude others from enjoyement).

8  For an analysis of the anim ated debate at the time, see F. CAPORALE,
“Acque pubb liche ed acque private tra Otto e Nove cento”, in M. GALTAROSSA,
A. GENOVESE (eds.), La città liquida/la città assetata: storia di un rapporto di
lunga durata, Rome, Palombi Editore, 2014, p. 254-272. There were three
conflicting theses on this issue. In addi tion to the abovementioned
“distin guishing system”, there were the “privat ists” who tended to apply
article 543 of the Civil Code to minor water ways, and the “demani al ists”
who favored the preval ence of the Law on Public Works. See, also,
A. CROSETTI, “Il diffi cile percorso della nozione di acqua pubblica”, Dir. e
proc. amm., no. 2, 2018, p. 453-458.

9  The major work on Italian water legis la tion between the XV and
XIX centuries remains L. MOSCATI, In materia di acque. Tra diritto comune e
codi ficazione albertina, Rome, Fondazione Sergio Mochi Onory per la storia
del diritto italiano, 1993, which also emphas ises the influ ence that Italian
legis la tion had on national discip lines in Europe and even on other
Contin ents (e.g. USA, India, Chile, etc.).

10  See, V. CERULLI IRELLI, “Acque Pubb liche”, in Enc. giur., vol. I, Roma,
Trec cani, 1988, ad vocem; R. JANNOTTA, “Acque Pubb liche”, in Dig. disc. pubbl.,
vol. I, Turin, Utet, p. 51 sq.

11  In the liter ature, however, it has been high lighted how the reform was
tauto lo gical. It has been argued that this formula simply shifts the problem
of iden ti fic a tion from phys ical char ac ter istics to the iden ti fic a tion of the
char ac ter istics of the notion of “public general interest”. Moreover, it would
merely confer, tauto lo gic ally precisely, a public char acter to waters that are
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suited for public use. See, U. POTOTSCHNIG, “Vecchi e nuovi stru menti nella
discip lina pubblica delle acque”, Riv. trim. dir. pubb., no. 4, 1969, p. 1016.

12  Ibid.

13  According to G. PASTORI, “Tutela e gestione delle acque: verso un nuovo
modello di ammin is trazione”, in Studi in onore di Feli ciano Benvenuti, vol. III,
Modena, Mucchi Editore, 1996, p. 1287 sq., water was considered by the legal
system on par with a “means of production”.

14  In this sense, see, V. CERULLI IRELLI, “Beni pubblici”, op. cit., p. 254 sq. On the
prin ciple of inali en ab ility, born as a reac tion to monarch’s prod ig ality in the
14th century, see A. ROUSSELET, La règle de l’inaliénabilité du domaine de la
cour onne, Étude doctrinale de 1566 à la fin de l’ancien régime, Paris,
LGDJ, 1997.

15  The Galli Law was anti cip ated by the Law no. 319, 10 May 1976, “Rules for
the protec tion of water from pollu tion”, also known as the Merli Law; the
Law no. 183, 18 May 1989, on the protec tion of soil; and Legis lative Decree
no. 275 of July 12, 1993, “Reor gan iz a tion of the conces sion of public water”.

16  See V. CERULLI IRELLI, “Acque pubbliche”, op. cit., p. 2, who argues that:
“excep tional uses are not such, given the reper cus sions they entail on
collectivity”. On the inab ility of the conces sionary instru ment, by its nature
based on a case- by-case eval u ation, to guar antee an overall governance of
the resource, the contri bu tion of U. POTOTSCHNIG, “Vecchi e nuovi stru menti
nella discip lina pubblica delle acque”, op. cit., p. 1021-1022 and C. DE BELLIS,
Acque e Interessi territorali, Bari, Cacucci, 1984, remain funda mental, in the
wake of the reflec tions of F. BENVENUTI, “Il demanio fluviale”, now in
Scritti Giuridici, vol. III, Milan, V&P, 2006, p. 2011 sq.

17  See E. BOSCOLO, Le politiche idriche nella stagione della scarsità: la risorsa
commune tra demanialità custodiale, piani ficazioni e concessioni, Milan,
Giuffrè, 2012, p. 219. The gener al ised declar a tion of public prop erty as per
Royal Decree 1775/1933, func tional only to the assign ment of withdrawal- 
derivation titles, would have been guilty, through “an uncon scious
hetero gen esis of the ends”, of the dramatic impov er ish ment of the resource.

18  See, recently, E. BOSCOLO, op. cit., p. 277-290; A. CROSETTI, op. cit., p. 478.

19  Consti tu tional Court, 19 July 1996, no. 259.

20  See F. CAPORALE, “Acque. Discip lina pubbli cistica”, in Enc. trecc. (online),
2014; F. CAZZAGON, “La demanialità idrica e la categoria residua delle
acque private”, Giur. merito, no. 7-8, 2008, p. 2046; S. PALAZZOLO, “Acque
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pubb liche”, in Enc. Dir., agg. IV, Milan, Giuffrè, 2000, p. 37-39 where the
“abnormal” effects of an acquis i tion of all waters to state prop erty are
shown: “this not only (for the consequences) on small springs, country wells,
irrel evant brooks and streams or isol ated and precarious ponds, tanks and
so on, including waters mobil ized in arti fi cial lakes and canals, but for the
fact that it does not seem conceiv able to own water without its container
and… perhaps in the clouds or in the sea”! The Author, however, does not
deny a “virtual publi city…refer ring to all waters and to none in particular”.

21  Italian Court of Cassa tion, Crim inal Divi sion, sec. III, 9 April 2012,
no. 12998.

22  On this point, however, some concerns are expressed by B. TONOLETTI,
op. cit., passim, which argues that the permanent validity of Consol id ated
law on Public Water, which is inspired by different logic compared to the
subsequent laws, might create some system atic uncer tain ties on
the subject.

23  Verbatim, U. POTOTSCHNIG, “Commento all’art. 1”, in U. POTOTSCHNIG and
E. FERRARI (eds.), Comment ario alle dispos iz ioni in materia di risorse idriche
(leggi 5 gennaio 1994, nn. 36 e 37), Padua, Cedam, 2000, p. 10.

24  See Consti tu tional Court, 19 July 1996, no. 219, as well as the subsequent
sentence of the Consti tu tional Court, 27 December 1996, no. 419, on the
issue of the absence of any provi sion for compens a tion to private entities,
which is held not to be in conflict with article 24 of the Consti tu tion (the
right to take legal action), inas much as “in the regime of water publi city one
is outside the scheme of expro pri ation, but falls within the hypo thesis in
which the law regu lates in a general way domin ical rights in rela tion to
certain purposes in order to ensure the social func tion of prop erty in
rela tion to entire categories of goods”.

25  On the import ance, not only in a symbolic sense, of using the
term “resource” instead of the term “good”, see A. DI MAJO, “Le risorse
idriche nel vigente ordinamento”, Rass. giur. en. elettr., no. 1, 1996, p. 1 sq.

26  The lexical intu ition is owed to E. BOSCOLO, op. cit., p. 296, p. 328 sq., for
whom the expres sion may be valid as an inter pret ative criterion rather than
as a positive norm ative datum.

27  See chapter C-6.2 of the law mentioned in the text: “Consid erant que
l’État, en tant que gardien des intérêts de la nation dans la ressource eau, se
doit d’être investi des pouvoirs nécessaires pour en assurer la protec tion et



Public and private legal regimes regarding access to water: juridical aspects of the renewed need for
public intervention. An italian study

la gestion”. See, also, M. CANTIN CUYN, “Recent devel op ments to the law
applic able to Water in Quebec”, Vermont law review, vol. 34, 2010, p. 859 sq.

28  See P. URBANI, “Il recepi mento della diret tiva comunit aria sulle acque,
(2000/60): i profili istituzionali di un nuovo governo delle acque”, Riv.
giur. amb., no. 2, 2004, p. 209 sq.

29  See M. RENNA, “I principî in materia di tutela dell’ambi ente”, RQDA, no. 1,
2012, p. 70. A perspective on the rela tion between public goods and
envir on mental law is shown in V. CAPUTI JAMBRENGHI, “Tutela dell’ambi ente e
beni pubblici. (Provocazioni per uno studio sul dominio ambi entale
emin ente)”, in Scritti in onore di Alberto Predieri, vol. I, Milano, Giuffrè, 1996,
p. 311 sq.

30  In the report “Our Common Future”, widely known as the Brut land
Report, for the first time the concept of “sustain able devel op ment” was
defined as “devel op ment that meets the needs of the present without
comprom ising the ability of future gener a tions to meet their own needs”.
On this general prin ciple, see F. FRACCHIA, Lo sviluppo sostenibile. La voce
flebile dell’altro tra protezione dell’ambi ente e tutela della specie umana,
Naples, Edit or iale scien ti fica, 2010.

31  See Art. 144 co. 4, Legis lative Decree 152/2006. On the innov a tions
intro duced at the concep tual level and in terms of the legal regime by the
Code, see A. PIOGGIA, “Acqua e Ambi ente”, in G. ROSSI (ed.),
Diritto dell’ambiente, Turin, Giap pichelli, 5th ed., 2021, p. 277-294.

32  Ibid., 281. For a substantive recon struc tion of the concept of public
owner ship of certain categories of assets, see A. ANGIULI, “Diritto e processo
nella tutela del paesaggio. Percorsi di una integ razione tra ordi n a menti”, in
Studi in Onore di Alberto Romano, Naples, Edit or iale scien ti fica, 2011,
p. 1016-1020.

33  See G. CARAPEZZA FIGLIA, “Tecniche e ideo logie nella discip lina delle acque.
Dagli ‘usi di pubblico generale interesse’ ai ‘beni comuni’”, in F. MACARIO,
A. ADDANTE, D. COSTANTINO (eds.), Studi in memoria di Michele Costantino, vol. I,
Naples, Ediz ioni scien ti fiche italiane, 2019, p. 194. See, also, N. IRTI, “L’acqua
tra beni comuni e conces sioni (o la pluralità delle appartenenze)”, Dir. soc.,
no. 3, 2013, p. 381 sq. where the Author demon strates a plur ality of
owner ships of the common asset because it belongs to the authority, but at
the same time it also belongs to the individual uti singuli;
C. MICCICHÈ, “L’acqua e il prob lema della sua (ri)qual i ficazione giur idica ai
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tempi dei beni comuni”, in E. BALBONI, S. VACCARI (eds.), Acqua. Bene e
servizio pubblico, Naples, Jovene, 2019, p. 119 sq.

34  About the topic of the commons, there is an extensive liter ature. To
delve deeper into the topic in the Italian legal system, see, among others,
U. MATTEI, Beni comuni. Un manifesto, Rome/Bari, Laterza, 2011;
M T. BONETTI,“I beni comuni nell’ordi n a mento giur idico italiano tra ‘mito’
e ‘realtà’”, aedon.it, 2013; V. CAPUTI JAMBRENGHI, “Bene comune (obblighi e utilità
comuni) e tutela del patri monio culturale”, Giustamm.it, no. 9, 2015;
M. BOMBAR DELLI (ed.), La cura dei beni comuni come uscita dalla crisi, Naples,
Edit or iale scien ti fica, 2016. Some foreign sources include E. OSTROM,
Governing the commons: The evol u tion of insti tu tions for collective action,
Cambridge, Cambridge Univer sity Press, 1990; E. A. CLANCY, “The tragedy of
global commons”, Indiana J. Glob. Leg. Stud., vol. 5, iss. 2, art. 12, 1998, p. 601
sq. More recently, see J. MEERSMAN, Contri bu tion à une théorie juridique des
biens communs, thèse, Université Côte d’Azur, 2022.

35  On the diffi culties of legal science incor por ating theories born in the
field of economic science, see P. OTRANTO, Internet nell’organizza zione
ammin is trativa. Reti di libertà, Bari, Cacucci, 2015, p. 262-272.

36  See G. NAPOL ITANO, “I beni pubblici e le tragedie dell’interesse
commune”, in Annu ario AIPDA 2006, Milan, Giuffrè, 2007, p. 134-140. In the
text, a recon struc tion of the economic analysis of law applied mainly by
Amer ican scholars to public prop erty offers insights of consid er able interest
in the direc tion of rela tions between public and private prop erty. As far as
relevant in this context, a school that the author defines as “neo- 
communitarian” has shown that the tradi tional argu ments in favor of public
owner ship have solid bases not only in norm ative but also in economic
terms. In a more general sense, see V. CAPUTI JAMBRENGHI, “Beni pubblici tra
uso e interesse finan zi ario”, in A. POLICE (ed.), I beni pubblici: tutela,
valorizza zione e gestione, Milan, Giuffrè, 2008, p. 459 sq. The Author argues
that: “the publi city of public goods has become the most natural regu latory
frame work, as its salient feature lies not in owner ship but in the collective
enjoy ment of the thing and its util ities, even non- economic ones. This
results in regu latory and poli cing powers over collective uses vested in the
public entity” (see p. 489).

37  G. HARDIN, “The tragedy of the commons”, Science, 162, no. 3856, 1968,
p. 1244 sq.

38  See, among the others, M. DUGATO, “Il regime dei beni pubblici:
dall’apparten enza al fine”, in A. POLICE (ed.), I beni pubblici: tutela,
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