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TEXT

1. Introduction
European Union (here after: EU) law defines medi ation as “a
struc tured process, however named or referred to, whereby two or
more parties to a dispute attempt by them selves, on a volun tary
basis, to reach an agree ment on the settle ment of their dispute with
the assist ance of a medi ator;” this “process may be initi ated by the
parties or suggested or ordered by a court or prescribed by the
law […].” 1 EU law contains provi sions not only on medi ation in civil
and commer cial matters 2, but also on medi ation in disputes between
natural and legal persons and European insti tu tions, bodies, offices
and agen cies. In the latter case, medi ation thus concerns
admin is trative law contro ver sies, which obvi ously have their own
pecu li ar ities compared to civil and commer cial disputes 3.

1

The medi ation schemes laid down in EU admin is trative law are quite
numerous: some of these are of a general scope, as they are
applic able to a wide range of disputes, while others are sectoral in
nature and thus concern specific kinds of cases. The medi ator is at
times the General Court (or one of its members), at times quasi- 
judicial bodies, and at others still admin is trative bodies or offi cials of
an EU admin is tra tion, that are, in any case, inde pendent and
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impar tial (although the level of inde pend ence varies in different
circum stances). At present, EU law does not provide for mandatory
medi ation in disputes with EU administrations.

The fact that EU law has estab lished altern ative dispute resol u tion
(here after: ADR) mech an isms for acts and activ ities of EU
admin is tra tions is consistent not only with the Council of
Europe guidelines, 4 but also with long- standing trends in several
Member States 5 as well as states outside the EU. 6 The interest of the
doctrine, and on occa sions also of national parlia ments and
govern ments, for medi ation in admin is trative law is quite wide spread,
and is rooted in various factors: for instance, this ADR scheme is
often considered more effi cient, swifter and econom ical than the
judi cial process; 7 it is regarded as enhan cing the autonomy of the
disputing parties (as they are the only ones who can decide on the
outcome of a dispute), thus redu cing the asym metry between the
public authority and the other parties to the conflict. 8

3

On the other hand, the use of medi ation to settle admin is trative law
disputes presents signi ficant prob lems. For example, with refer ence
to some Member States, it has been observed that the law often
contains signi ficant limits to the possib ility for public author ities to
reach an agree ment to settle a dispute with a private party; the
possible involve ment of third parties can be a further complic ating
factor; medi ation may also pose prob lems of equal treat ment, as the
admin is tra tion is required to treat equi valent cases in exactly the
same way, along side prob lems of trans par ency that can arise. 9 Above
all, there can be reluct ance on the part of public admin is tra tions (and
their managers) to take respons ib ility for nego ti ating and concluding
an agree ment when the possib ility exists for the dispute to be
resolved in a binding manner by a court of law.

4

The subject of this article is precisely medi ation applied to various
forms of disputes involving the acts and actions of EU insti tu tions,
bodies, offices and agen cies, since there is currently a lack of
system atic analyses or studies that take a theor et ical approach to this
issue. This paper does not aim to fill this gap, but to briefly illus trate
some of the provi sions of EU law governing medi ation in
admin is trative law disputes, and to examine whether, and to what
extent, the prob lems mentioned above can also be found in the EU
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legal system. This is also in order to make an initial assess ment of the
actual use of medi ation and the role it plays in EU legal system.

In the following text the legal provi sions on medi ation as an ADR
method of general scope are examined. After recalling some of the
func tions of the EU Ombudsman, atten tion is turned to the
provi sions of the Rules of Procedure of the General Court that
envisage a concili atory func tion of the General Court (Section 2).
After this, a selec tion of sectorial regu la tions are analyzed: on the one
hand, staff law, which provides for certain instru ments to facil itate
the amic able settle ment of disputes between the EU insti tu tions and
other bodies and their agents, and which entrusts the General Court
with the role of medi ator (section 3); on the other hand, EU
intel lec tual prop erty law, that bestows medi ation func tions on
admin is trative bodies, quasi- judicial bodies, as well as experts
(Section 4). Refer ence is also made to the medi ation conducted by the
Board of Appeal set up within the EU Chem icals Agency and that
which was carried out in two past cases by the Admin is trative Board
of Review set up at the European Central Bank (Section 5). The
conclu sions show that the EU legal system has not invested in
medi ation as an ADR scheme and has instead preferred to focus on
other non- judicial dispute resol u tion proced ures (Section 6).

6

Before starting, however, two prelim inary clari fic a tions
are necessary.

7

First, it is widely accepted in legal schol ar ship that there are at least
two different styles of medi ation. In the first, so- called “facil it ative
medi ation,” the medi ator plays a discrete role, allowing the disputing
parties to take full control of the nego ti ation and its outcome: he or
she assists them in managing the procedure, ensuring proper
commu nic a tion, and asking ques tions to identify both their interests
and the real subject of the disagree ment. The second style, known as
“eval u ative medi ation,” sees the medi ator instead play a more incisive
role in that, through their own expertise, they can help the parties to
assess the strengths and weak nesses of their respective posi tions and
can in fact orient them towards a shared solu tion to the dispute by
making proposals or recommendations; 10 in essence, the medi ator
“gives advice, makes assess ments, states opinions,” 11 and thus in some
way takes a posi tion with respect to the controversy. 12
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Although this distinc tion has been the subject of much debate 13, it is
never the less useful, since it clari fies that the mere invit a tion by a
third party (e.g., a Court) to the parties in dispute to attempt to reach
an agree ment cannot be considered as a form of medi ation, which
still requires the active work of the medi ator. In addi tion, this
distinc tion allows for the framing and inter pret a tion of a number of
EU law provisions.

9

Second, as is well known, EU legal order is based on complex and
intense forms of cooper a tion between national and EU
admin is tra tions. This insti tu tional plur alism causes consid er able
conflict within the admin is trative system and hence requires the
estab lish ment of specific admin is trative instru ments to resolve
such disputes. 14 In prin ciple, some resol u tion mech an isms can
resemble medi ation schemes, as is the case, for instance, of the
activ ities of the EU Super visory Authority to settle disagree ments
between national banking author ities in cross- border situations. 15

However, this topic is out of the scope of this article. In fact, these
proced ures have pecu li ar ities that exclude them from being
discussed jointly with medi ation refer ring to disputes between a
private party and an EU insti tu tion, body or agency.

10

2. Medi ation as an ADR Scheme of
General Application
There are two cases in which EU law conceives medi ation as an ADR
scheme that can be applied to very broad types of disputes. The first,
which is enshrined in Article 228 of the Treaty on the Func tioning of
the European Union (TFEU), 16 refers to certain func tions of the
EU Ombudsman, 17 and in partic ular to the inquires it conducts
following complaints by natural and legal persons in respect to an
instance of malad min is tra tion. In this context, the Ombudsman can
propose solu tions to elim inate the instance of malad min is tra tion;
solu tions that, if accepted by the complainant and the EU
admin is tra tion involved, lead to the closure of the file. 18 Since this
topic has been widely studied, refer ence can conveni ently be made
here to the relevant liter ature and case law. 19 However, it should be
noted that the Ombudsman deals with numerous complaints every
year and in many instances succeeds in finding solu tions shared by
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the parties involved. In addi tion, while the func tions of the
Ombudsman in these cases have a number of features in common
with “eval u ative medi ation,” they prob ably go beyond the defin i tion of
medi ation itself and could even be considered as partic ular forms of
adju dic a tion. This is confirmed by the full prom in ence of the
Ombudsman (who follows the inquis it orial prin ciple in their
inquiries), the consequent minim iz a tion of the role of the
complainant, and the addi tional activ ities that the Ombudsman
them selves can carry out if no agree ment is reached. 20

The second case of medi ation as a gener ally applic able ADR concerns
the General Court (here after: GC). Pursuant to Article 89(2) of the
Rules of Procedure of the General Court (RoPGC), 21 “the purpose of
meas ures of organ isa tion of procedure shall be to ensure that cases
are prepared for hearing, proced ures carried out and disputes
resolved under the best possible condi tions.” More specific ally,
Article 89(2) RoPGC estab lishes that “meas ures of organ iz a tion of
procedure shall, in partic ular, have as their purpose: […] d) to
facil itate the amic able settle ment of proceedings.” 22 To this end,
under Article 89(3)(e), the Court may, inter alia, ask the parties for
clari fic a tions and details of the disagree ment, in addi tion to
summoning them to meetings.

12

These provi sions are very concise and have not received much
atten tion in doctrine. For its part, case law on this point is also rather
limited. In any case, on the basis of these RoPGC provi sions it was
argued that “medi ation is part and parcel of the Court’s role.” 23 While
there is no doubt that these rules express a favour for concili ation,
their concise char acter seems to have a precise meaning. On the one
hand, they certainly allow the GC to invite the parties to come to an
agree ment, without the need to carry out further actions; but, as
already mentioned, this cannot be considered a true medi ation
procedure. On the other hand, these provi sions impli citly exclude
that the Court may engage in “eval u ative mediation,” i.e., that it may,
outside the canon ical procedure, make assess ments of the facts of
the case and the argu ments put forward by the parties, give them
advice on the settle ment of the dispute or make concili atory
proposals. If this is correct, the GC could then only perform a
“facil it ative medi ation” func tion, ensuring proper commu nic a tion
between the parties, e.g. by helping them identify their real interests

13
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in the controversy. 24 It must still be added that the vague ness of
these proced ural provi sions corres ponds to a wide degree of
discre tion for the GC, which can then decide whether or not to
mediate according to the specific features of the indi vidual case.
From this point of view, given that meas ures of organ isa tion of
procedure can be taken by the GC of its own motion or on
applic a tion by one of the parties (Art. 88(1), RoPGC), it seems
appro priate for the Court to act as medi ator primarily when this is
requested by at least one of the parties. 25

Concerning the way in which the agree ment between the parties
must be final ised, the point of refer ence seems to be the provi sions
on amic able settle ment. According to Article 124(1) RoPGC, “if, before
the General Court has given its decision, the main parties reach an
out- of-court settle ment of their dispute and inform the General
Court of the aban don ment of their claims, the Pres ident shall order
the case to be removed from the register and shall give a decision as
to costs […], having regard to any proposals made by the parties on
the matter.” Article 124(2), however, states that “this provi sion shall
not apply to proceed ings under Articles 263 TFEU and 265 TFEU.” 26

The fact that the rules on amic able settle ment do not apply to actions
for annul ment and for failure to act is of partic ular import ance here.
This means that “no ‘compromise’ can be struck on the legality of an
EU measure between the indi vidual bringing the claim and the EU
insti tu tion which enacted the chal lenged measure. Once a claim has
been brought, it is the CJEU which ulti mately decides on the legality
of an EU measure […].” 27 Article 124(2), RoPGC thus has a clear
consequence for our subject matter: if the parties cannot nego tiate
the legality of legal acts of EU insti tu tions and bodies, the GC
obvi ously cannot engage in activ ities aimed at facil it ating agree ments
between the disputing parties that go in this direction.

14

As a consequence, only disputes concerning non- contractual damage
allegedly caused by the insti tu tions, bodies, offices or agen cies of the
EU or their servants (Art. 340 TFEU), as well as those concerning
contracts concluded by the European Union, which expressly give
juris dic tion to the GC (Art. 272 TFEU), can be the subject of a Court
medi ation. However, the prac tice and case law of the Court of Justice
of the European Union (CJEU) shows that the GC’s role as a medi ator
can also concern the request for interim meas ures (although this is
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not always reflected in the text of the orders, which are gener ally
rather concise). 28

Since the annual reports of the CJEU make no mention of the
medi ation func tion performed by the GC, no recent data is avail able
on these aspects. 29 All this suggests that the “termin a tion of
proceed ings by amic able settle ments play a negli gible role in the
reality of the CJEU […].” 30

16

3. Medi ation in Civil
Service Disputes
Various tools are provided for in EU law to facil itate the amic able
settle ment of staff disputes. Some of these are admin is trative in
nature (Subsec tion 3.1), while others are managed by the General
Court (Subsec tion 3.2).

17

3.1. Admin is trative Tools
With regard to admin is trative tools aimed at facil it ating the amic able
settle ment of disputes with EU civil servants, Commis sion Decision C
(2002)601 of 4 March 2002 on the Medi ation Service 31 can be
mentioned as an example. With this decision, a service was set up
within the Commis sion that acts, in an inde pendent and neutral
manner, “as a facil it ator in the settle ment of disputes which can arise
at work,” 32 in the sense of “providing a non- bureaucratic way of
resolving prob lems arising in the work place in order to restrict, as
much as possible, recourse to pre- litigation and
litig a tion proceedings.” 33 The Medi ation Service deals with “disputes
concerning stat utory rights and oblig a tions” and with
“rela tional problems;” 34 upon request of the parties, it “endeavors to
find lasting, consensus- based solutions.” 35 Not much inform a tion is
avail able on this issue; however, from the 2016 annual report of the
Medi ation Service (the latest avail able online) 36 it appears that in that
year the Service handled 177 cases concerning stat utory rights and
oblig a tions. Out of these, 100 were finan cial in nature and 77 non- 
financial, and the Medi ation Service was able to provide a solu tion in
95 % of cases. Without dwelling further on the subject, it can be
observed that, at least in certain circum stances, this form of

18
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medi ation is quite partic ular, having an essen tially preventive
func tion: it is in fact aimed at preventing a given disagree ment or
malaise on the part of the staff member from becoming radic al ized
and assuming the guise of a real dispute (which may subsequently
need to be resolved through more form al ized means). 37

It is then worth consid ering Article 90(2) of the Staff Regulations, 38

which provides a specific admin is trative remedy to resolve disputes
between EU admin is tra tions and their civil servants: every staff
member, within three months, is entitled to lodge a complaint with
the “appointing authority” against an act that affects them adversely,
“either where the said authority has taken a decision or where it has
failed to adopt a measure prescribed by the Staff Regu la tions.” In
turn, the appointing authority must notify the person concerned of
its reasoned decision within four months from the date on which the
complaint was lodged. If at the end of that period no reply to the
complaint has been received, this shall be deemed to consti tute an
implied decision rejecting it. The admiss ib ility of an action brought by
an offi cial against the insti tu tion or body to which they belong is
condi tional on the proper observ ance of this prelim inary
admin is trative procedure (Art. 91(2) Staff Regu la tions). A similar rule
applies to complaints to the EU Ombudsman. This is an
admin is trative remedy (a partic ular form of internal review) that is
decided unilat er ally by one of the parties in conflict (i.e., the
appointing authority) and that, for the CJEU, has the func tion of
facil it ating the amic able settle ment of the disagreement. 39 However,
precisely because it is decided by one of the disputing parties, it is
very often of no real use. 40 Moreover, given that it is a mandatory
remedy, it risks being a way to defer access to the CJEU for the
complainant and possibly to allow the admin is tra tion to stra tegic ally
prepare for the case (e.g., by amending the grounds of the contested
decision so as to make it free from censure). In view of these
limit a tions, it has been suggested that this admin is trative remedy
should be trans formed into a medi ation procedure; a mandatory pre- 
litigation phase, which should be entrusted to a third,
impar tial body. 41

19
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3.2. Judi cial Medi ation in
Staff Litigation
The RoPGC entrusts the GC with the task of medi ating in staff cases
and contains specific rules to this end. These provi sions were
origin ally laid down in the Rules of Procedure of the Civil Service
Tribunal (CST) and found their basis in Article 7(4) of Annex I to the
Statute of the Court of Justice, 42 according to which, “at all stages of
the procedure, including the time when the applic a tion is filed, the
Civil Service Tribunal may examine the possib il ities of an amic able
settle ment of the dispute and may try to facil itate such settle ment.”
In 2016 these rules were trans fused into the RoPGC following the
abol i tion of the CST and the transfer of the relevant compet ences to
the General Court. 43

20

The analyt ical nature of this proced ural regu la tion shows that the EU
legis lator is, in prin ciple, in favour of amic able dispute resol u tion in
this area: since the GC is allowed to perform a concili atory func tion
in an incisive way, it can certainly be regarded as “eval u ative
medi ation.” The legis lator’s favor able stance towards medi ation is
explained by the specific nature and sens it ivity of contro ver sies
involving an EU insti tu tion or body and its employees. 44

21

Articles from 125a to 125d of the RoPGC form alize medi ation by
making it some what autonomous from court proceed ings. To begin
with, it is estab lished that the General Court shall instruct the Judge- 
Rapporteur (assisted by the Regis trar) “to seek the amic able
settle ment of a dispute.” (Art. 125a(2)) 45 To this end, pursuant to
Article 125a(3), the Judge- Rapporteur may propose one or more
solu tions capable of putting an end to the dispute, adopt appro priate
meas ures with a view to facil it ating its amic able settle ment, and
imple ment the meas ures which he or she has adopted. The Judge- 
Rapporteur may require the parties to provide inform a tion or
briefi ngs and produce docu ments, invite the parties’ repres ent at ives,
the parties them selves or any offi cial or servant of the insti tu tion
empowered to nego tiate an agree ment to meet ings, and may—with
their consent—have contact with each of the parties separ ately. In
this context, if the parties come to an agree ment before the Judge- 
Rapporteur on a solu tion which brings the litig a tion to an end, they
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may request that the terms of that agree ment be recorded in a
docu ment signed by the Judge- Rapporteur and by the Regis trar (a
docu ment which consti tutes an offi cial record). In this event, the case
has to be removed from the register by reasoned order of the
Pres ident and at the request of a party with the agree ment of the
other party, and the terms of the agree ment reached by the parties
must be recorded in the order removing the case from the register. 46

Finally, it is estab lished that mater ials produced in the context of the
amic able settle ment procedure must be placed in a separate file from
that of the case file (Art. 125c(1)) and that “No opinion expressed,
sugges tion made, proposal put forward, conces sion made or
docu ment drawn up for the purposes of the amic able settle ment may
be relied upon as evid ence by the General Court or the main parties
in the judi cial proceed ings.” (Art. 125d.)

Since the General Court took over the compet ence for staff cases in
2016, no quant it ative inform a tion is avail able on medi ation in the
CJEU Annual Reports. It can there fore be inferred that this ADR
scheme is either not used or is at most of marginal import ance. Data
is however avail able concerning the medi ation activ ities of the CST.
From 2006 to June 2009, slightly over 5 % of disputes were settled
amic ably (20 out of 379 cases settled), 47 while from 2010 to August
2016, the percentage rose to 6.2 % (67 out of 1073 cases completed). 48

As to the subject matter, in the CJEU Annual Report for 2007, the
Pres ident of the CST noted that the CST had “iden ti fied a number of
categories of dispute which would be suit able for amic able
settle ment” and these included those “whose real solu tion cannot be
found in a legal ruling as such, which would not put an end to the
dispute or the conflict giving rise to the proceed ings, which is often
of a personal nature,” as well as “duplicate cases, following a ‘pilot’
judg ment, which could be given the same solu tion as in that
judg ment […].” 49 However, CJEU Annual Reports concerning the CST
show that over time, medi ation has affected other types of litig a tion
(e.g., appraisals and promo tions) and in partic ular, although not
exclus ively, issues with finan cial implic a tions (pensions and invalidity
allow ances, social security, remu ner a tion and allow ances). On the
other hand, based on the data avail able in 2009, it was observed that
“in a vast majority of cases, the Community insti tu tion or organ has
not with drawn—in whole or even in part—the contested decision but

23
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has rather accepted a finan cial arrange ment favour able to
the applicant.” 50

4. Medi ation in Trade Mark and
Design Disputes
Medi ation schemes are also provided for in the EU’s trade mark 51 and
design laws 52 which entrust a central role to the European Union
Intel lec tual Prop erty Office (here after: EUIPO). Consid er able
invest ment in ADR has been made in recent years.

24

Without going into too much detail, it should be recalled that EUIPO
is tasked with regis tering and cancel ling exclusive intel lec tual
prop erty rights that are valid throughout the EU (i.e., EU trade marks
and Community designs). Proceed ings before the EUIPO are of two
types: proceedings ex parte, where “the applicant addressing a
request to EUIPO (in partic ular applic a tions to register EUTMs and
RCDs) is the only party to the procedure and the EUIPO carries out
its exam in a tion of its own motion;” inter parte proceed ings, where
the applicant for regis tra tion or the owner of a trade mark or design
“faces an oppos i tion or a cancel la tion request filed by another party
and the EUIPO is, in prin ciple, limited to adju dic ating the dispute
between those parties on the basis of their claims and submissions” 53

(these are oppos i tion, revoc a tion and invalidity proceed ings). In
essence, in inter partes proceed ings, the EUIPO is called upon to
resolve disputes between private parties.

25

That said, the current legis la tion provides for two types of medi ation
against decisions taken by EUIPO in inter partes proceedings: 54

concili ation and mediation.

26

Concili ation may be proposed by the Office to the parties in
oppos i tion, revoc a tion and invalidity proceedings; 55 like wise, the
parties may request the Office (the exam iner) to act as concili ator. On
this point, according to the instruc tions of the Exec utive Director of
EUIPO, the Office

27

“may issue proposals for friendly settle ment. As, in prin ciple, the
Office cannot… replace the parties, it will only take action in cases
where a settle ment between the parties appears desir able and if
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there are good reasons for consid ering that the proceed ings can be
ended through a settle ment. If expressly requested by the parties,
the Office can also offer assist ance with their nego ti ations, for
instance by acting as an inter me diary or by providing them with any
material resources that they need.” 56

Concili ation may also take place during the review proceed ings
conducted by the Boards of Appeal (BoAs) of the EUIPO. 57 In this
regard, it should first be recalled that the BoAs are inde pendent
bodies estab lished within EUIPO with the task of settling disputes
concerning acts of the Office itself relating to intel lec tual
prop erty rights. 58 Although the BoAs are admin is trative in nature,
they are considered quasi- judicial bodies by the CJEU, due to their
inde pend ence and impartiality. 59 For our purposes, it should be
noted that Article 33 of the Rules of Procedure of the BoAs of the
EUIPO provides that, in inter partes appeal proceed ings, one of the
parties or the Rappor teur of the case may propose to attempt to
resolve the dispute by conciliation. 60 If all parties agree, the
Rappor teur may endeavor to reach an amic able settle ment of the
dispute, following the rules set out in Articles 33a and 33b of the BoA
Rules of Procedure. 61 Altern at ively, the parties may decide to use the
services of the EUIPO Medi ation Centre (with the suspen sion of the
appeal proceedings).

28

This leads to medi ation, the second ADR scheme envis aged for this
area. On the basis of Articles 151(3) and 170 of Regu la tion 2017/1001, in
November 2023 the EUIPO estab lished a Medi ation Centre to assist
the parties in reaching an amic able settle ment, by mutual agree ment,
of EU trade mark and design disputes. 62 The rules governing this
procedure were adopted in November 2023� 63 medi ation must be
requested jointly by the parties and, in the case that the dispute is
already the subject of proceed ings (only inter partes) pending before
the Office, such a joint request results in the suspen sion of these
proceed ings. Medi ation is conducted by a medi ator chosen jointly by
the parties from a list drawn up by the EUIPO; the medi ator, who
must of course act impar tially, cannot provide legal advice to the
parties; however, “at the request of all the parties, the medi ator may
make proposals to resolve the dispute, but it will be for the parties to
determine whether to accept these proposals.” 64 In this context, the
parties may also jointly appoint an expert to deliver an opinion “on a
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specific legal, commer cial and/or tech nical issue on which the
parties cannot reach an agree ment, impeding the progress of
medi ation and the amic able resol u tion of the dispute.” 65

Ulti mately, in EU intel lec tual prop erty law, while concili ation reflects
an “eval u ative medi ation” style, medi ation reflects a “facil it ative
medi ation” style, with the parties remaining fully in control of the
nego ti ation (although they can jointly then ask the medi ator to make
proposals to resolve the dispute).

30

In the latest annual reports of the Office, no data is avail able on
concili ations and medi ations conducted in inter partes proceed ings,
however data can be found on the use of ADRs in proceed ings before
the BoAs. The latter show that the number of requests for medi ation
and concili ation made before the BoAs has increased steadily over
time, to reach 50 in 2023. Moreover, “when parties agree to solve
their dispute using ADR mech an isms, they reach a settle ment in
around 60-75 % of cases. The accept ance rate of such proposals
seems to be following the trend of 30 %.” 66
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5. Other medi ation scenarios
Finally, refer ence should be made to three other medi ation scen arios
provided for in EU law. The first concerns the BoA of the EU
Chem icals Agency (ECHA). Despite the fact that this is also a largely
complex piece of legis la tion, it seems suffi cient to recall that ECHA
performs a number of tech nical/scientific func tions aimed at
protecting the envir on ment and public health through chem ical
safety and, to this end, delivers opin ions and takes decisions that
form the basis for the adop tion of Union measures. 67 Even in this
case, some of the acts adopted by ECHA can be chal lenged by the
companies concerned before the BoA estab lished at the
same agency. 68
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Article 1a of the Regu la tion on the organ isa tion and procedure of the
ECHA BoA, intro duced in 2016 69, states that
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“(1) In the interest of the procedure the Chairman of the Board of
Appeal may invite the parties to reach an amic able agree ment. In
that case the Chairman shall appoint a single member to facil itate
the amic able agree ment. The Chairman shall commu nicate the
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decision to appoint a single member to the parties. (2) If the parties
reach an amic able agree ment, the single member shall close the
proceed ings and a summary of the amic able agree ment shall be
published on the website of the Agency. In the absence of an
amic able agree ment within 2 months from the decision to allocate
the case to a single member, the case shall be referred back to the
Board of Appeal.” 70

This is a form of “facil it ative medi ation” and its provi sion has been
justi fied in the following terms: “Drawing on current prac tice, it is
also appro priate to provide the possib ility for the parties to find an
amic able agree ment between them. In order to increase
trans par ency, a member of the Board of Appeal should be appointed
to facil itate the amic able agree ment […].” 71 Indeed, the 2016 Annual
Report of the Chairman of the ECHA BoA states that settle ments “are
reached in 31 % of all the cases closed by the BoA,” and reports for
previous years show that a total of 15 appeals were amic ably settled
before the BoA (6 in 2014, 4 in 2015, and 5 in 2016). 72 However, once
the medi ation procedure was regu lated in 2016, it was no
longer used. 73 In essence, disputes were settled amic ably until a
special procedure was estab lished, which provides for the public a tion
of a summary of the agreement.
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The case of the ECHA BoA is also inter esting because it under lines
the fact that when there is an impar tial adju dic ator—as is the case of
the BoAs—they can act as a medi ator even in the absence of a specific
regu latory provi sion which expressly permits this. In other words, it
can be considered that “facil it ative medi ation” is implicit in the
adju dic ative func tion of the BoAs. 74 This is confirmed, for example, by
the exper i ence of the Admin is trative Board of Review (ABoR) set up at
the ECB. 75 The ABoR, which is an inde pendent and impar tial body,
has the task of conducting, at the request of an inter ested person, the
internal admin is trative review of the ECB’s super visory meas ures and
delivers an opinion to the Super visory Board, which may then decide
to abrogate the initial decision, replace it with a decision of identical
content, or replace it with an amended decision. Inter est ingly, in 2015
in two cases “[…] the Board, including its Secret ariat, contrib uted to
the resol u tion of issues to the satis fac tion of both the applicant(s) and
the ECB, by playing a medi ation role between the ECB and
the applicant(s).” 76 However, as these proceed ings are confid en tial it
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is not possible to gain a more in- depth insight into these cases and
the role played by the ABoR. 77

Finally, the Complaint Mech anism of the European Invest ment Bank
(EIB) Group should be mentioned. This body is tasked with
invest ig ating complaints of malad min is tra tion, inde pend ently from
other EIB offices. When a complaint concerns the social and
envir on mental impact or governance aspects of oper a tions and
projects financed by the EIB Group, the so- called extended
procedure applies, which in certain circum stances can lead to a
medi ation process. 78 In these cases, however, disputes very often
have not only legal, but also wider implic a tions; these activ ities of the
Complaint Mech anism thus seem to qualify rather as a form of
social mediation, 79 i.e., a different kind of medi ation from those
outlined here.
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6. Conclusion
The above consid er a tions and data show that EU legis la tion on
medi ation is some what frag mented and that the ADR scheme plays a
rather marginal role in settling disputes between EU insti tu tions,
bodies and agen cies and private parties. In fact, regard less of the
activ ities of the Ombudsman, which have their own partic ular
features, medi ation is only used to a signi ficant extent in intel lec tual
prop erty disputes regarding inter partes proceed ings (that involve
private rights).
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This situ ation is the result of various factors. EU admin is tra tions
gener ally act according to a strongly legal istic logic; 80 and in the
disputes considered in this article, the legality of acts of EU
insti tu tions and body is very often at stake (even indir ectly). This
repres ents an obstacle to nego ti ation and leads insti tu tions and
bodies to prefer a judi cial decision over an agreed solution. 81

Moreover, it cannot be ruled out that the limited applic a tion of
medi ation also depends on the reluct ance of the offi cials within the
EU insti tu tions and bodies to renounce the asym metry that usually
char ac ter izes their rela tions with private parties—an asym metry that
vanishes in the context of the medi ation procedure.
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As a consequence, for medi ation to be used effect ively, it is not
suffi cient for this tool to be estab lished by a legal regu la tion, but
other initi at ives are also necessary. 82 For instance, if the EU
legis lator wished to encourage the employ ment of this ADR
procedure in some areas it could provide for a mandatory attempt at
concili ation before judi cial proceed ings could be brought. As
mentioned, this solu tion has been proposed in the past for staff
disputes, when a change to the current mandatory remedy (which is
handled by one of the disputing parties and is gener ally considered of
little use) into mandatory medi ation was suggested. Simil arly,
mandatory medi ation could be laid down for certain contro ver sies
concerning the compens a tion of non- contractual damage allegedly
caused by EU insti tu tions or bodies and their agents (e.g., when the
unlaw ful ness of an act of an EU insti tu tion or body has been
estab lished before hand by the CJEU).
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However, legis lative inter ven tions alone are not enough. Indeed, it is
unan im ously agreed that these dispute resol u tion tech niques, in
order to be effective (and to gain the trust of the parties), must be
entrusted to people with specific conflict manage ment expertise.
Consequently, if the EU insti tu tional system really wanted to invest in
medi ation, it would also have to provide proper training for the
medi ators (including, of course, the members of the
General Court). 83 As can be seen clearly in several passages of the
Consol id ated Annual Activity Reports for 2022 and 2023, the EUIPO is
in fact chan neling signi ficant resources into the training of staff with
a view to broad ening the use of ADR in intel lec tual prop erty matters.
However, no similar efforts are apparent in the other cases examined
in this article.
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This shows that the EU legal system, while permit ting the use of
medi ation, does not consider it to have stra tegic poten tial in the
resol u tion of disputes involving the acts and activ ities of EU
admin is tra tions. This is made amply clear consid ering that in recent
years, despite numerous legis lative inter ven tions aimed at redu cing
the work load of the CJEU, 84 none of these has led to an effective
strength ening of medi ation, with the sole excep tion of those found in
intel lec tual prop erty law. On the contrary, certain signs of distrust
towards this ADR scheme have come to light: as mentioned above,
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Despite numerous criti cisms of admin is trative remedies, this solu tion
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admin is trative law.
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