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The Comparative Constitutional of
Democratic Backsliding: A Report on the
State of the Field
Aziz Z. Huq and Tom Ginsburg

TEXT

1.
Among the most conten tious and discussed issues in Amer ican
compar ative consti tu tional law today is the role that legal insti tu tions
play in the process of demo cratic back sliding. It is not news to
observe that there has been a crisis in the modal forms of liberal
consti tu tion alism that emerged as a default design choice for polit ical
systems across Europe and North America in the wake of World War
II, It then diffused more widely across the globe as a whole. 1 Central
to this form of consti tu tion alism was a written consti tu tion with an
enumer a tion of indi vidual rights; rights- based judi cial review; a
heightened threshold for consti tu tional amend ment; a commit ment
to peri odic demo cratic elec tions; and a commit ment to the rule
of  law. 2 While details varied, liberal consti tu tion alism, so defined,
sought broadly to protect demo cracy and limit state power- however
patch work its achieve ments were in practice.

1

The twin surprises of 2016 Brexit refer endum and U.S. pres id en tial
elec tion punc tured triumphalist narrat ives about liberal demo cracy.
In both coun tries, right- of-center popu list posi tions hostile to inter‐
na tional migra tion, inter na tional and supra- national organ iz a tions,
and the liberal toler ance of different ethni cities and faiths prevailed.
Their triumphs were part of a wider, right- leaning “popu list explo‐ 
sion.” Although they have typic ally obtained power by demo cratic,
elect oral means, popu lists on both the left and right departed from
liberal demo cratic norms in several ways. They repu di ated liberal
norms of toler ance and open ness; restricted press freedom; attacked
insti tu tional checks that promote the rule of law; and cata lyzed
consti tu tional and stat utory trans form a tions that promise to
entrench popu list coali tions beyond fresh demo cratic defeat. In the
past decade, an increasing number of seem ingly stable, reas on ably
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wealthy demo cra cies have also regressed from previ ously robust
demo cratic regimes toward auto cracy. These states are liter ally all
over the map: They range from Eastern Europe (Hungary and Poland)
to the Medi ter ranean (Turkey) to Latin America (Bolivia and
Venezuela). Once- anticipated demo cratic gains in Russia and China
have failed to mater i alize. At the same, a hoped- for “fourth wave” of
demo cracy in the Arab Spring’s wake has dissip ated into bitter civil
war or charis matic author it ari anism, while Russia and China have
both asserted nondemo cratic norms with increasing vigor and even
belli cosity. Russia’s inva sion of Ukraine in early 2022 marked the end
of any illu sion of gradual paci fic a tion of the world order.

These devel op ments triggered a wave of compar ative consti tu‐ 
tional scholarship. 3 This is part of a more general renewed theor et‐ 
ical and histor ical interest in demo cracy in tran shis tor ical, compar‐ 
ative, and theor et ical perspectives. 4 The legal schol ar ship has drawn
on that larger body of work, without collapsing into it. In previous
work published in an Amer ican legal journal and in a book in 2018, we
offered a compar ative consti tu tional perspective on the compar ative
consti tu tional law of demo cratic backsliding. 5 Drawing on the exper‐ 
i ence of other polities that had exper i enced various forms of demo‐ 
cratic back sliding, we aimed to cast light on the specific legal mech‐ 
an isms and insti tu tional changes employed to unravel demo cratic
prac tice. This compar ative analysis led us to conclude that the U.S.
Consti tu tion might be good at checking coups or the anti- democratic
deploy ment of emer gency powers, but it is not well suited to stall the
slow decay of demo cracy. This eighteenth- century Consti tu tion
singu larly lacked provi sions neces sary to slow down a would- be
auto crat bent on the slow dismant ling of democracy.

3

In our schol ar ship, we have focused specific ally on consti tu tional
mech an isms, including: amend ment rules; entrenched protec tion for
rights of free speech and asso ci ation; term limits and other protec‐ 
tions of elec tion integ rity; and the consti tu tional viab ility of an
autonomous bureau cracy and ‘fourth branch’ insti tu tions designed to
check the abuse of exec utive power. Corres pond ingly, we suggested
that compar ative exper i ence illu min ates the mech an isms of back‐ 
sliding. On our view, compar ative exper i ence suggests that leaders
who want to engineer a retro gres sion typic ally use some combin a tion
of the five following mechanisms:
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Consti tu tional amend ment, in partic ular to remove limits to exec‐ 
utive terms;
The elim in a tion of insti tu tional checks in the legis lative or judi cial
branches, or that take the form of other wise inde pendent account ab‐ 
ility institutions;
The cent ral iz a tion and politi ciz a tion of exec utive power, including
purging or intim id ating the merito cratic state bureaucracy;
The degrad a tion of a shared public sphere through intim id ating the
media and civil society; and
The elim in a tion of polit ical compet i tion, either through direct attacks on
compet itors, or through rigging the elect oral machinery to perman ently
entrench one side.

Under standing the risk of retro gres sion, we concluded, requires
separate atten tion to each one of these legal mech an isms, and careful
consid er a tion of whether a partic ular national consti tu tion either
impedes or accel er ates them. In respect to the United States. With
the excep tion of the first of these modal ities (consti tu tional amend‐ 
ment), we were skep tical that the U.S. Consti tu tion did much to
constrain back sliding away from demo cracy. In some ways, indeed,
we suggested that it might even facil itate such a shift. Even assuming
offi cial compli ance with the law, there fore, we argued, the road of
consti tu tional retro gres sion is a relat ively uncluttered one, espe cially
if there is what Kim Lane Scheppele a “phalanx of lawyers” to facil‐ 
itate the path. If a U.S pres ident is agnostic about consti tu tional rules,
and backed by a partisan coali tion bent on entrench ment, they would
have many tools at their disposal.

5

2.
Obvi ously, ours was not the only such effort to mine compar ative
exper i ence to under stand the condi tions of demo cratic survival.
Since we wrote, there has been important work along several
margins. In this section, we canvas central lines of research that have
been explored in the Amer ican legal schol ar ship in the past few years
—much of it related to the core issued that we iden ti fied in our 2018
book and article. We do not attempt here to be compre hensive;
rather, our aim is to identify the most important lines of compar ative
work by Amer ican legal scholars or in Amer ican journals (with some
defens ible and brief detours) that have emerged in the last few years
related to the problem of demo cratic backsliding.
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Consider first the ques tion of consti tu tional amend ments. Several
studies have explored the transna tional domain across which consti‐ 
tu tional amend ment occurs, and point to ways in which back sliding
politi cians have stra tegic ally borrowed from their peers in respect to
the use of amend atory strategies for under mining democracy. 6 The
result of this work is an increasing skep ti cism that “thin, formal”
concep tions of terms such as “judi cial inde pend ence” and the “rule of
law,” can do much effec tual work in main taining  democracy. 7 This
schol ar ship comple ments recent compar ative work on Asian juris dic‐ 
tions, where the role of courts in enabling “self- dealing” entrench‐ 
ment through amend ment has been  highlighted. 8 Not surpris ingly,
this tend ency toward ‘abusive’ amend ment has also led to an upsurge
in interest in Roznai’s important earlier work on “uncon sti tu tional
consti tu tional amendments.” 9

7

Related to the ques tion of consti tu tional amend ments is the role of
consti tu tional courts: Judi cial review, after all, can be a substi tute for
formal amend ment where the latter is too diffi cult to achieve. A split
of opinion occurs in respect to the role of national courts in the
dynamics of demo cratic back sliding. On the one hand, there is a
strand of important work that has added to our under standing of the
ways in which judi cial review, rather than being deployed in defense
of demo cracy, can be used to under mine  it. 10 Of note here is the
emer gence of the concept of “abusive judi cial review” in the
important work of Dixon and  Landau. 11 The increas ingly regressive
U.S. Supreme Court has, in partic ular, come under harsh criti cism
from comment ators because its narrowing or inval id a tion of anti- 
entrenchment elec tion meas ures and its refusal to prohibit
partisan gerrymandering. 12 These decisions aid the Repub lican party,
whose pres id ents appointed a super ma jority of the Justices. (While
not strictly compar ative, this work is often in explicit conver sa tion
with other work of transna tional scope, such as our own). 13 On the
other hand, other scholars have iden ti fied ways in which apex courts
might be conscripted into demo cracy’s successful defense. 14 Hence,
some have explored ways of insu lating the judi ciary from
partisan entrenchment, 15 and argued for a juris pru dence that might
be more robust against backsliding. 16

8

If courts have been one of the most important front- lines of the
assault upon demo cracy—often because of pree mptive strikes by
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would- be auto crats—another major arena has been pres id en tial term
limits. Writing before the wave of demo cratic back sliding had become
apparent, one of us iden ti fied term limits as a poten tial weak spot in
demo cracy’s defense. 17 More recent studies have demon strated that
about half of those leaders glob ally who are subject to term limits
attempt to over stay, often with the aid of consti tu‐ 
tional amendments. 18 Yet other work has explored a range of possible
reform strategies to make term limits “stick”  better. 19 In that vein,
one of us has recently high lighted the role of inter na tional law and
insti tu tions in either accel er ating or putting a brake on term- 
limit  evasion. 20 Polit ical scient ists have import antly supple mented
this legal schol ar ship by exploring the ways in which post- term
economic oppor tun ities generate or stanch evasion efforts. 21

Finally, Tushnet and Khaiten have both written recent insightful
pieces (a book and an article, respect ively) on “fourth branch” or
“guar antor” institutions. 22 While both draw on compar ative methods,
they diverge on the extent to which they see prac tical promise in
such bodies. The U.S schol ar ship here, although rich, focuses on
compar ative examples, in part because the Amer ican context is
shock ingly bare of experience. 23 One of the prob lems created by the
Amer ican consti tu tion is the limit a tions it purportedly places on
inde pendent bureau cratic agents. In this regard, it appears to be a
global outlier. 24

10

In conclu sion, it is worth noting, not all compar ative work has been
transna tional in char acter. Taking advantage of subn a tional vari ation,
scholars have also looked to the consti tu tional law of the several
Amer ican states for inspir a tion about new modes of demo‐ 
cratic defense. 25 Other scholars point not only to how feder alism can
create a “repos itory of diversity” but instead a spring board for demo‐ 
cratic back sliding  efforts. 26 The role of such “subcon sti tu tional”
actors is an important field of further poten tial  study 27—not least
because of the risk that state- level actors in the Amer ican context
become crit ical cata lysts of demo cratic unrav eling in the 2024 pres‐ 
id en tial elec tion context.

11

3.
The regime shift in the United States in 2020 has not abated schol arly
interest in the ques tion of how consti tu tional law figures in the
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dynamics of back sliding: If anything, alarm about the prospects for
America demo cracy, and liberal demo cracy world wide, remains
quite high. 28 Moreover, the events of 2020-21, and in partic ular the
viol ence that occurred on January 6, 2021 at the U.S. Capital, and the
related efforts by former pres ident Donald Trump and his allies to
subvert the results of the 2020 elec tion. To date, there is not yet a
robust U.S. liter ature on this (although that’s prob ably just a ques tion
of time). Certain specific ques tions remain under ex plored concerning
how specific indi viduals (or groups) who mobilize against demo cratic
norms should be treated in the future. In partic ular, should they be
permitted to continue to be involved in politics, and if so in
what capacity?

In the remainder of this paper, we focus on a series of specific design
ques tions that remain relat ively unex plored. Drawing on recently
published and forth coming work, we develop a perspective on two
specific mech an isms for addressing these concerns: impeach ment
and  disqualification. 29 One of us has argued that the basic choice
facing consti tu tional designers is between ‘legal’ mech an isms, which
involve apolit ical expert bodies such as prosec utors’ offices, ‘polit ical’
mech an isms, which run through elected bodies such as legis latures,
or some mix of the two. 30 This dicho tomy runs through the design of
impeach ment and disqual i fic a tion alike. Neither the corner solu tions
nor any mix of both legal and polit ical mech an isms, however, is obvi‐ 
ously optimal.

13

Consider first the ques tion of impeach ment, which follows wrong‐ 
doing by an elected leader. Impeach ment usually includes removing a
pres ident from office, other than through the regular oper a tion of
elec tions, term limits, or the normal appar atus of polit ical selec tion.
As such, it goes to the core of demo cratic governance. The problem
of head- of-state removal is acute in both pres id en tial and semi- 
presidential systems. But the chal lenge of pres id en tial removal does
not raise the same concerns as removal in parlia mentary systems that
employ a vote- of-no-confidence measure to remove heads
of government. 31 The diffi culty of head- of-state removal, moreover,
is not limited to the design of an impeachment- like mech anism.
Recent exper i ences in Honduras, Niger, and Burundi vividly show that
a polity must struggle with the attendant problem of how to enforce
such a constraint against a recal cit rant leader. Consti tu tional
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designers have proved increas ingly unwilling to adopt a pres id en tial
form of govern ment.  Instead, an increas ingly common response to
the problem of head- of-state crimin ality is to refuse to invest the
head of state with substan tial power. The rise of semi- 
presidentialism, in which there is a directly elected fixed- term pres‐ 
ident, along with a prime minister and a cabinet respons ible to the
legis lature, is not incon sistent with this point since many of those
pres id ents are fairly weak. 32 Never the less, recent events in Italy are a
reminder that even a limited pres id en tial role in a parlia mentary
system can be consequen tial enough to spur talk of impeach‐ 
ment talk.

Impeach ment glob ally remains rare. Between 1990 and 2018, there
were at least 210 impeach ment proposals in 61 coun tries, against 128
different heads of state,” but only ten successful removals. The evid‐ 
en tiary basis for analyzing disqual i fic a tion by impeach ment is corres‐ 
pond ingly thin. Hence, study must focus on consti tu tional text rather
than prac tice. Through a review of compar ative and inter na tional
evid ence, we found that there is striking diversity in the substance of
impeach ment law. Crim inal offenses and treason, rather than a more
inchoate category of ‘offenses against the state’ seem to be core
criteria for impeach ment glob ally. Impeach ment does not always
focus on the crim inal beha vior or bad acts of an indi vidual pres ident.
Rather, it also serves as a response to a partic ular kind of polit ical
crisis in a pres id en tial system, commonly in which public support for
the leader has collapsed. In some recent impeach ments, such as in
South Korea, crisis combined with evid ence of crimin ality to oust a
pres ident from office. But in other cases, such as in Brazil and
Paraguay, there was scant evid ence of high- level crimin ality. Removal
was rather used to push out weak pres id ents who had lost the ability
to govern. Consistent with this prac tice, many consti tu tions around
the world include a textual standard for removal that expli citly goes
beyond crimin ality to include governance fail ures or poor perform‐ 
ance in office, while others enable such an approach through ambi‐ 
guity. In general, impeach ment glob ally is, in prac tice, a device to
mitigate the risk of para lyzing polit ical grid lock, rather than simply a
way to deal with individual malfeasance.

15

Turning to process, we found that the path ways of removal typic ally
involve multiple phases and different insti tu tions. These path ways
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were also char ac ter ized by different voting thresholds (some times
within the same docu ment) and time limits. Proced ural details also
some times varied along with the basis of the removal charge. All this
means that there is a good deal of complexity and vari ation. But there
are some gener al iz a tions that can be drawn. Even if not called
impeach ment, head of state removal typic ally begins with action in
the legis lature, either in the lower house, the upper house, or both
houses acting jointly. The most common vote threshold is a two- 
thirds rule. Whether or not the legis lature proposes removal, it often
has a role in approving the process. Again, the modal threshold is a
two- thirds vote. Further, courts in many coun tries have a role in
approving the removal of the pres ident. But the judi cial role in
impeach ment varies quite widely. In some cases, courts may be
limited to ensuring that impeach ment proced ures are being carried
out using the proper proced ures by polit ical actors. In others, such as
in South Korea, courts may become involved at the final, trial- like
stage of impeach ment, after the legis lature has made an initial
decision as to whether impeach ment is justi fied. A few consti tu tions
also have multiple tracks for impeach ment, some domin ated by the
courts and some by legis lators. For example, the Colom bian Consti‐ 
tu tion provides that if the pres ident is impeached for “crimes
committed in the exer cise of his/her func tions” or “unworth[iness] to
serve because of a misde meanor” the House impeaches and the final
trial for removal is before the Senate. But where a pres ident is
impeached for a common crime, the final trial instead occurs before
the Crim inal Chamber of the Supreme Court.

Examining meas ures of demo cratic quality in impeach ment’s wake,
we found no evid ence (at least in the small sample of extant cases)
that impeach ment of a pres ident reduces the quality of demo cracy in
coun tries where it is carried out. The same holds true when removal
through impeach ment is attempted, but not completed. The fear that
a more polit ical impeach ment process would neces sarily be destabil‐ 
izing has no empir ical support in the recent compar ative exper i ence.
Rather than being a way of under mining or circum venting demo‐ 
cracy, we suggest that in fact impeach ment may play an important
role in its stabilization.

17

Although we must tread care fully in drawing norm ative conclu sions
given the limited pool of avail able data and endo gen eity concerns,
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our analysis never the less has implic a tions for the design and prac tice
of impeach ment, partic u larly in the United States. We argue that a
model of impeach ment focused only on the indi vidual culp ab ility of
chief exec ut ives—what we call a “bad actor” model—is likely incom‐ 
plete and undesir able as a func tional matter. Instead, impeach ment
processes should be attentive to the broader polit ical context, which
we call a “polit ical reset” model. Impeach ment can be useful to ameli‐ 
orate one of the major weak nesses of pres id en tialism—rigidity—by
removing poorly performing pres id ents when their support
has collapsed. 33

Now consider the possib ility of indi vidual disqual i fic a tion. Consider
here the January 6 insur rec tion ists: Having worked against demo‐ 
cracy, should they be allowed to continue to parti cipate in demo‐ 
cratic life? Or should they be disqual i fied from future office holding?
The disqual i fic a tion of indi viduals for their anti demo cratic actions
presents a specific iter a tion of another pervasive problem of demo‐ 
cratic design: the tension between demo cratic self- realization and
demo cratic self- destruction. On the one hand, demo cratic insti tu‐ 
tions have a reas on able claim to set the terms of polit ical parti cip a‐ 
tion. The forms of elec tions, the rules for candidate and voter qual i‐ 
fic a tion, and ballot access rules are all commonly matters for demo‐ 
cratic decision. Yet at the same time, there is a risk that the power to
set rules for the demo cratic game will be used to fence out disfavored
groups, to entrench incum bents beyond elect oral chal lenge, and to
create the image of demo cratic compet i tion without its substance.
Demo cratic mech an isms—including rules for disqualification- -must
be designed to advance the goal of self- government without facil it‐ 
ating malign entrench ment. Unbounded, the power to exclude
specific indi viduals imperils demo cracy as a going concern. But its
absence also means lost oppor tun ities to deepen demo cracy and
even to defend its basic existence.

19

Almost all demo cratic consti tu tions, including our own, contain
instru ments of demo cratic disqualification. These are mech an isms for
identi fying and excluding specific indi viduals or groups, whether
through discrete adju dic a tion or general legis lative rule, from public
office, either tempor arily or perman ently. Disqual i fic a tion mech an‐ 
isms differ from the ex ante categor ical exclu sions of certain classes
of persons—such as noncit izens, minors or, even more dubi ously,
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women or racial and ethnic minor ities—from public office. They are
also distinct from crim inal prosec u tion or convic tion: Indeed,
disqual i fic a tion can and often is imple mented through mech an isms
that go well beyond the crim inal justice process, while crim inal sanc‐ 
tion need not lead to polit ical disqualification.

There are two design choices embedded in any disqual i fic a tion
mech anism. First, disqual i fic a tion rules can operate either on  the
group  level, or on  the indi vidual  level. That is, they can either
disqualify actors en masse, because of member ship in a certain party
or affil i ation with a discred ited regime. Or they can work at the retail
level, focusing on the conduct and char ac ter istics of the indi vidual
actor at issue. Second, disqual i fic a tion rules can be backward- looking,
focusing on the prior acts of an indi vidual or group, or future- focused,
seeking to identify organ iz a tions or actors that pose ongoing and
serious threats to consti tu tional stability.

21

These two choices create a frame work of possib il ities. Inter na tional
exper i ence with disqual i fic a tion shows that consti tu tional designers
have exper i mented with all four possible permuta tions of these
design choices.

22

First, backward- looking group rules have been adopted in many
trans itional demo cra cies, which have deployed rules screening,
barring, or even removing candid ates from public office based on
their asso ci ation with a prior regime. “Lustra tion” as it is known, is
closely asso ci ated with the trans ition from Communism after the
Iron Curtain fell. In the Czech Republic, for example, some fifteen
thou sand indi viduals were removed or barred from public office. In
the eastern portion of reuni fied Germany, lustra tion under reuni fic a‐ 
tion treaty provi sions resulted in some 54,926 people being removed
or barred from office. It has also been used in post- invasion Iraq,
where the Baath Party was disbanded and its members excluded from
office. In prac tice, lustra tion is often applied in a narrower way than
its formal scope might suggest. Prac tical and polit ical concerns limit
its oper a tion. Where lustra tion has been widened, as in Iraq, it has
inter acted with ongoing polit ical fissures in socially and polit ic ally
damaging ways. At the same time, lustra tion regimes tend to linger
beyond the trans ition. Trans itional mech an isms can help ensure that
senior offi cials are not too “tainted” by asso ci ation with the old
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regime. But they work best when they are temporary and use a
sunset ting mech anism to minimize disrup tions into ordinary politics.

Second, some systems use forward- looking group disqual i fic a tion.
German jurist and refugee Karl Loewen stein coined the term
“militant demo cracy” shortly before World War II to describe “the use
of legal restric tions on polit ical expres sion and parti cip a tion to curb
extremist actors in demo cratic  regimes.” 34 Today, militant demo‐ 
cracy’s most important insti tu tional form is the ban on anti- 
democratic parties, deployed at various times in Germany, Finland,
Czechoslov akia, Korea, France, Spain, and the United Kingdom.
Although not form ally a bar against specific persons’ parti cip a tion in
politics, a party ban is often de facto a disqual i fic a tion of known indi‐ 
viduals. Some 29 percent of consti tu tional courts have the ability to
adju dicate the legality or consti tu tion ality of polit ical parties. Party
bans have been imposed recently across regions and contexts, from
Spain and Turkey to Israel and South Korea. For example, in 2014, a
Korean court disqual i fied the United Progressive Party, a small left- 
wing party, citing alleged links with North Korea, at the behest of
former pres ident Park Geun- Hye, after affil i ates were arrested for an
alleged plot with North Korea. The modern U.S. approach, where the
First Amend ment has been held to prohibit party bans, is excep tional
from a global perspective.

24

Perhaps the most important histor ical example is Germany’s. Under
Article 21 of the 1945 Basic Law promul gated in West Germany after
World War II, “[p]arties that, by reason of their aims or the beha vior
of their adher ents, seek to under mine or abolish the free demo cratic
basic order or to endanger the exist ence of the Federal Republic of
Germany shall be uncon sti tu tional.” Further, all parties’ “internal
organ iz a tion must conform to demo cratic prin ciples”; their use of
funds must also be trans parent.” In 1951, the federal govern ment
asked the Consti tu tional Court to ban both the Socialist Reich Party
and the Communist party. In the Socialist Reich Party case of 1952,
the Court acted quickly and with relative ease, finding that the party’s
plat form leaned heavily on former Nazi ideas and imagery, that the
party recruited unre pentant former Nazis to fill its ranks, and that it
was organ ized in a top- down, undemo cratic manner. The Court had
more diffi culty in the Communist Party case, which came down four
years later. It ulti mately upheld the ban in a long, detailed opinion.
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Third, there are also indi vidu al ized disqual i fic a tion mech an isms that
target bad beha vior in the past. Almost all (90 percent) of national
consti tu tions with a pres id ency speak to impeach ment. We have
discussed this pathway above.

26

Fourth, term limits are a forward- looking individual- level mech anism
of disqual i fic a tion. Term limits prevent offi cials from entrenching
them selves in office by categor ic ally barring terms of more than a
certain number of years. The vast majority of pres id en tial or semi- 
presidential systems include a term limit for their pres id ents. The
small percentage (16) that do not tend to be non- democracies, often
because the term limit was removed at the behest of an auto cratic
chief exec utive. The most common design, found in a majority of
pres id en tial systems, is the U.S. approach: an abso lute bar on any
pres id en tial reelec tion after two consec utive terms have been served.
A sizable number of systems include an altern ative form of disqual i‐ 
fic a tion, where pres id ents must leave office after serving either one
or two terms, but only tempor arily: They can return after sitting out a
set period of time (usually one term). Chile offers an inter esting
recent example. From 2006-2022, four pres id en cies were held by two
pres id ents from different sides of the polit ical spec trum (Michelle
Bachelet and Sebastian Pinera), each altern ating service for one term.
As with other forms of disqual i fic a tion, then, term limits some times
require only a temporary exit—in only a small number of systems (8
percent) is all possib ility of reelec tion foreclosed.
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What can we learn from this inter na tional exper i ence? First, disqual i‐ 
fic a tion is a common feature of demo cratic polit ical systems, even if
we do not always recog nize the rela tion ship among these various
modal ities. Second, it is often temporary- --banned parties can re- 
form, lustra tion periods end, and politi cians can sit out a term before
re- entering the arena. We think this is wise, as it gives the demo‐ 
cratic process time to adjust, without perman ently excluding indi‐ 
viduals and parties that have signi ficant and enduring support.
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Conclusion
What else is there to consider? There is obvi ously much to say here,
and we do not claim to offer a compre hensive account of gaps in the
schol ar ship. But here is one sugges tion: There are several ways in
which an inter na tion al ized theater of polit ical action increases the
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English
There has been a crisis in the modal forms of liberal consti tu tion alism that
emerged as a default design choices for polit ical systems across Europe and
North America in the wake of World War II. Central to the crisis have been
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insti tu tion al ized assaults on demo cratic insti tu tions, often conducted with
legal tools. This article reviews the extensive liter ature in Amer ican
compar ative consti tu tional law on the role that legal insti tu tions play in the
process of demo cratic back sliding. Drawing on a range of compar ative
exper i ence, it draws atten tion to ques tions of consti tu tional amend ment
rules; entrenched protec tion for rights of free speech and asso ci ation; term
limits and other protec tions of elec tion integ rity; and the consti tu tional
viab ility of an autonomous bureau cracy and ‘fourth branch’ insti tu tions
designed to check the abuse of exec utive power.

Français
Les modèles rele vant du consti tu tion na lisme libéral, apparus en Europe et
en Amérique du Nord au lende main de la seconde guerre mondiale
traversent une crise. Ce phéno mène s’explique en parti cu lier par des
attaques contre les insti tu tions démo cra tiques, le plus souvent menées
grâce à des instru ments juri diques. Le présent article analyse l'abon dante
litté ra ture nord- américaine en droit consti tu tionnel comparé sur le rôle
que jouent les insti tu tions juri diques dans le processus de recul démo cra‐ 
tique. Il vise plus parti cu liè re ment, en s’appuyant sur une série d'ex pé‐ 
riences compa rées, à mettre l‘accent sur les ques tions rela tives aux règles
d'amen de ments consti tu tion nels, à la protec tion des libertés d'ex pres sion et
d'as so cia tion, à la limi ta tion des mandats et aux diverses protec tions de l'in‐ 
té grité des élec tions, ainsi qu’à la consti tu tion na lité d’une bureau cratie
auto nome et d’insti tu tions rele vant d’un “quatrième pouvoir”, à même de
contrôler les abus de pouvoir de l'exécutif.
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